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THE “ZEMARTIS” RULE 
A NOTE 


THE NATURAL CONSEQUENCES of a plea of 
guilty* have required and received the utmost solici- 
tude in the way of safeguards. If, after an accused 
pleads guilty at a trial by court-martial, matter incon- 
sistent with the plea is received, or if it appears that 
the accused has entered the plea “through lack of under- 
standing of its meaning and effect,” the court must 
proceed as if the accused had pleaded “not guilty.” * 
The Manual for Courts-Martial provides that the law 
officer of a general court-martial or the president of a 
special court-martial shall inform the accused of the 
meaning and effect of his plea before accepting it.‘ This 
requirement includes an explanation that the guilty plea 
admits every act or omission alleged, every element of 
the offense charged, and authorizes conviction without 
further proof; that the maximum punishment author- 
ized for the offense may be adjudged upon conviction; 
and that unless the accused indicates he understands the 
meaning and effect of his plea, it will not be accepted.® 
Defendants in federal criminal trials are afforded 
similar protection. A federal trial judge is prohibited 
from accepting a guilty plea without ascertaining 
whether the plea is made “voluntarily with understand- 
ing of the nature of the charges.”* Provision also is 





1. U.S. v. Zemartis, 10 USCMA 353, 27, CMR 427 (1959). 

2. “A plea of guilty differs in purpose and effect from a mere admis- 
sion or an extra-judicial confession; it is itself a conviction. 
Like a verdict of a jury, it is conclusive. More is not required.” 
Kercheval v. U.S., 274 US 220, 223 (1927). 

3. UCMJ Art. 45(a), 10 USCA 845(a). 

4. MCM 1951, Para. 70b(2). 

5. Ibid. 

6. Fed. R. Crim. P. 11. This rule “. .. clearly contemplates that 
there be something more than a perfunctory examination con- 

ducted by the prosecutor that does not serve to inform the judge 

of the content of his knowledge of the consequences of his choice 
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made for a motion to withdraw the plea before the im- 
position of sentence.’ Even if the motion is not timely © 
made, the court may set aside the conviction and allow — : 
the defendant to withdraw his plea in order to correct , : 
“manifest injustice.” ® 

Full understanding of the nature and consequences ot i 
a guilty plea logically includes, on the part of the ac- © 
cused, knowledge of the maximum sentence which the © 
court may adjudge upon conviction. However, it is © 
sometimes impossible for the law officer of a general :| 
court-martial or the president of a special court-martial © 
to know exactly the punishment limitations at the time | 
the accused enters his plea. The Manual contains cer- — 
tain “escalator” clauses which, upon the introduction of 
previous convictions, erase the normal limits of punish- © 
ment provided for particular offenses, and authorize 
more severe penalties.’ 


etna Rated 


courts-martial where the accused has pleaded guilty to, 
and has been convicted of, an offense or offenses for none } 
of which a punitive discharge may be adjudged. Two 


The most common example of . 
the operation of the “escalator” clause occurs at special — 





or more previous convictions are properly admitted into © 
evidence subsequent to the findings. Now the accused © 
also may receive a bad conduct discharge as part of his ) 
Unless the president of the court is clair- — 


sentence.” 
(Continued on page 123) 





of a guilty plea. A mere routine inquiry—the asking of several "i 
standard questions—will not suffice to discharge the duty of the | 


trial court. It is the duty of a federal judge to thoroughly inves- 


tigate the circumstances under which it is made... .” U.S. v. 


Lester, 247 F. 2d 496, 499-500, C.A. 2nd Cir., 1957. . 


7. Fed. R. Crim. P. 32(d). 
8. Ibid. 


9. MCM 1951, para. 127c, sec. B, as amended EO 10565, 3 CFR 206 \ 


(1954). |i 


10. MCM 1951, para. 127c, sec. B. 
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NEGOTIATED PLEAS IN NAVAL 
COURTS-MARTIAL 


LT DONALD F. MELHORN, JR., USNR* 


HE PRACTICE OF “negotiating” guilty 
pleas,? followed widely in civilian criminal 
jurisdictions ? has had a varied employment in 
military trials. It obtained formal recognition 
in Naval courts-martial some five years ago 
through a pair of Secretarial directives. SEC- 
NAVINST 5811.1 of 11 September 1957 de- 
clared it to be “legal and proper for the con- 
vening authority to make a pretrial agreement 
as to charges and specifications upon which the 
accused will be tried and/or the maximum sen- 
tence which will be finally approved by the 
convening authority if the accused pleads 
guilty,” and SECNAVINST 5811.2 of 17 Decem- 
ber 1957 subsequently extended the practice to 
special court-martial cases. The two directives 
are substantially similar: each recites the bene- 
fits—“opportunities for advanced planning, sav- 
ings in money and manpower, and a more ex- 
peditious administration of justice’”—which are 
expected to be derived from pretrial agree- 
ments; each prescribes a Form to be followed in 
drafting them, and procedures for their 
negotiation. 
The negotiating procedures are remarkable 
for their formality and detail. The offer to 
plead guilty is to originate with the accused and 
his counsel, to be put in writing by them and 
forwarded to the convening authority via the 
trial counsel and, in the case of a general court- 
martial, the staff legal officer, for examination 
and comment prior to submission to the conven- 
ing authority. The proffered agreement is to 
be signed by the accused, witnessed by his coun- 
sel, and, if approved, signed personally by the 
convening authority. But the acceptance of the 
*Lieutenant Donald F. Melhorn, Jr., USNR, wrote this article during 
his recent tour of duty in the Military Justice Division of the 
Office of the Judge Advocate General. He is presently assigned to 
the USS CORAL SEA (CVA-43). Graduated from Yale in 1957 
and from the Harvard Law School in 1960, Lieutenant Melhorn 
is a member of the bars of Ohio and the District of Columbia. 


1. A “negotiated plea” may broadly be defined as an undertaking 
by an accused to enter a plea of guilty to a charge or charges 





agreed upon, in consideration of some action by the Government, 
which it would not otherwise have been compelled to take, and 
which the accused feels to be to his advantage. Such “action” 
includes the imposition (or approval) of a particular sentence, or 
the dropping of other charges upon which the accused might have 
been brought to trial. 

2. See, e.g., Newman, Pleading Guilty for Considerations: A Study 
of Bargain Justice, 46 J. Crim. Law 780 (1956). 

3. See para. 3(a) of both SECNAVINST 5811.1'of 11 September 
1957 and SECNAVINST 5811.2 of 17 December 1957. 
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agreement does not irrevocably bind the accused 
to plead guilty according to its terms. He may 
change his plea to not guilty at any time before 
sentence is adjudged.* In that event, of course, 
the convening authority is relieved of any obli- 
gation he may have had under the agreement. 

It is interesting to compare the provisions of 
the SECNAV Instructions with previous meth- 
ods of negotiating pleas in the Naval Service, 
and with current and widely differing prac- 
tices in the Army and Air Force, and in civilian 
jurisdictions. In the civilian criminal courts 
negotiated plea arrangements are usually in- 
formal, governed by no statutes and few 
reported cases. Negotiations are conducted be- 
tween the defense counsel and the prosecuting 
attorney assigned to the case. The latter may 
agree, in consideration of the plea, to scale down 
charges or (depending on the attitude of the trial 
judge) to recommend a specified sentence.® 

In the military, by contrast, the pretrial agree- 
ment is not designed to influence the sentence 
adjudged by the court, but rather, to limit the 
penalty ultimately to be approved by reviewing 
authorities. I am told by many old hands at 
Naval law that both under the Articles for the 
Government of the Navy ° and in early practice 
under the Uniform Code of Military Justice,’ it 
was not uncommon for defense counsel to ap- 
proach the convening authority through various 
channels with an offer to plead guilty, and to 
effect thereby an unwritten understanding con- 
cerning the amount and kind of punishment to 
be approved. There are indications, moreover, 
that such informal arrangements may not 
entirely have ceased in the Navy upon the 
promulgation of the formal procedures for 
plea negotiations set forth by the SECNAV 
directives.® 





4. Seen Enclosure (1) of both Instructions, supra note 3. 

. Newman, supra note 2, at 787. 

. Act of 17 July 1862, ch. 204, 12 Stat. 600, as amended. 

- 10 U.S.C. $$ 801-940 (1958). 

. An officer having extensive experience as a defense counsel in 
special courts-martial recently told me that he had concluded 
“informal” pretrial understandings to save his clients from im- 
pending bad conduct discharges more often than he had entered 
into written pretrial agreements. It is not, however, my purpose 
here to endorse this practice, which is clearly inconsistent with 
the spirit of the SECNAV directives, and which presents dangers 
and opportunities for misunderstanding which the directives were 
meant to overcome. 


1h or 
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PRETRIAL AGREEMENTS BEFORE NAVY 

BOARDS OF REVIEW AND THE COURT 

OF MILITARY APPEALS: THE CLIMATE 
OF JUDICIAL OPINION 


In the Army it is now customary to effect pre- 
trial agreements in writing and to append them 
to the record of trial. The Army has no depart- 
mental regulations governing negotiated pleas, 
but the practice has been warmly commended to 
the field by The Judge Advocate General of that 
service.® The Air Force takes a wholly opposite 
tack. Negotiated pleas are not officially en- 
couraged in that Service and it is the custom of 
Air Force trial counsel in all guilty plea cases to 
put in evidence of at least a prima facie case for 
the prosecution after entry of the guilty plea.” 

The Navy’s negotiated plea directives were 
heralded in the “Operation Tapecut” edition of 
the JAG Journal as offering “opportunities to 
reduce our brig population, conserve manpower 
and money, and improve the administration of 
justice in the Navy.”* It is interesting to 
examine, in terms of these expectations, the re- 
sults achieved. Available statistics seem to in- 
dicate that pretrial agreements are now being 
used primarily in general courts-martial, ap- 
pearing in over thirty percent of those tried 
during calendar year 1961. In special courts- 
martial, resort to the negotiated plea is strik- 
ingly lessfrequent. In that forum there is often 
little to bargain over in the way of sentence, 
although the somewhat higher percentage of 
agreements in “non-BCD” cases indicates that 
the object of most such agreements is to save 
the accused from a punitive discharge.**7 Our 
experience has been, too, that the use of nego- 
tiated pleas in special courts-martial varies 
widely among different commands. They are 
employed most often at shore stations, and 
rarely appear in cases tried by the forces afloat.** 
Though the extent of use of pretrial agreements 
in the Naval Service may have been more limited 
than that envisioned when they were first for- 
mally authorized, the practice has generally been 
found useful to the Government and beneficial 
to many accused. 

9. See, e.g., Hickman, Pleading Guilty for a Consideration in the 

Army, The JAG Journal, 11 (D ber 1957-J: y 1958). 

10. Air Force Manual 110-8, para. 41. 
11. “Seagoing Navy’s Greatest Opportunity for “‘Tapecut,’” The JAG 


Journal, 17 (December 1957—January 1958). 
12. The figures for calendar year 1961 are: 








Negotiated 
Cases Pleas Percent 
I. Special Courts-Martial: 
WewGD Gist. ccecccccecese 13, 062 541 4.1% 
BED CastOecoccccecccccccesce 3, 098 87 2.8% 
Il. General Courts-Martial........ 468 147 31.4% 


13. I base this statement solely upon my own observations, made 
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From the prosecution’s point of view, an im- q 
portant benefit of a pretrial agreement is its | 
capacity for reducing the uncertainties of litiga- — 


tion. By eliminating a contest over findings, it 
may substantially lessen the possibility of pre- 
judicial error, and provide a conviction likely to 
“hold up” on review. But experience cautions 


against rating this advantage too highly. A © 
negotiated plea may indeed save the Govern- © 


ment the expense and effort of a contested trial 


and avoid claims of error in the taking of testi- — 
mony and instructions on findings, but it may © 
also give rise to other difficulties arising out of | 


the agreement itself, which can be troublesome 
on appeal and which trial and defense counsel 
and the staff legal officer must be alert to avoid. 
Before considering these problems in detail, it 
will be helpful to consider generally the atti- 
tudes of military appellate authorities towards 
the practice of negotiating pleas, and to take 
note of the severity with which such pleas are 
now being examined on review. 


The reluctance of one of the Services to en- ) 
dorse a negotiated plea program and the criti- | 
cisms of at least two of the judges of the Court | 
of Military Appeals indicate that the virtues of © 


pretrial agreements in courts-martial have not 
gone unquestioned. In United States v. Welker, 
the Chief Judge warned that the practice may 
eventually “require reexamination,” ** and a 
laudatory dictum by Judge Latimer, in a sub- 


sequent case, brought forth renewed expres- | 
sions of skepticism from the other two members | 


of the Court.* At least one member of a Navy 
Board of Review has expressed judicially his 
reservations concerning the validity of pretrial 
agreements.** 

The arguments against permitting guilty 
pleas to be negotiated seem to expound two 
principal contentions: 


1. That a defense counsel with a pretrial agreement 
“in his pocket” will likely abandon or at least per- 
functorily discharge his duty to put before the 
court an effective case in mitigation of punishment. 
Thus, the tendency of the agreement is to deny to 
the tribunal primarily responsible for determining 
the sentence and to reviewing authorities (includ- 
ing even the convening authority) information 
necessary to an informed exercise of their respec- 
tive responsibilities. 





during a tour in the Advisory Legal Branch of the Military Jus- 
tice Division of the Office of the Judge Advocate General. The 
Branch examines every general and “BCD special’ court-martial 
record which is sent to the boards of review. 

14. 8 USCMA 647, 649, 25 CMR 151, 153 (1958). 

15. United States v. Watkins, 11 USCMA 611, 616, 617, 29 CMR 427, 
432, 433 (1960). 

16. See the separate opinion of J. Fielding Jones in NCM 61-477, 

Femrite, decided 20 June 1961, unpublished. 
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2. That the opportunity to make a “deal” for a sen- 
tence may constitute an illegitimate inducement for 
improvident confessions of guilt.” 

The unwholesome procedure, cited in the first 
argument, of not putting in a case in mitigation 
when a pretrial agreement is involved, has been 
severely condemned by the Court of Military 
Appeals in a number of cases decided in Octo- 
ber Term, 1957.78 In United States v. Allen,’ 
the accused entered a negotiated plea of guilty 
to desertion. His counsel offered no evidence 
or argument during the presentencing portion 
of the trial. Thereafter, before the Court of 
Military Appeals, the accused asserted by affi- 
davit that his trial defense counsel had failed 
to present available evidence concerning sig- 
nificant matters in mitigation of punishment. 
Ina counter-affidavit, counsel disputed the truth 
of some of these matters, and denied that pre- 
senting others would have benefited his client. 
The Court reversed the case, with a mandate to 
the board of review to inquire into the disputed 
issues of fact, and to grant such further relief 
as might appear just in the light of the inquiry. 
Of the trial defense counsel, Chief Judge Quinn 
said: 

Whatever practical comforts he may have drawn 
from the preliminary agreement with the convening 
authority, defense counsel did not provide the court- 
martial with anything from which it could determine 
a just sentence. Neither did he provide anything 
from which a board of review could reach an informed 
judgment as to the appropriateness of the sen- 
tence. ... If there is nothing of substance in the 
record, there is little that the board of review can do 
to carry out its responsibility.2° 

A similar failure of counsel for the accused in 

United States v. Welker to offer matter in 

mitigation was compounded with a stipulation of 





17. Femrite, decided 20 June 1961, unpublished. Here, and through- 
out the remainder of the article, we are concerned principally 
with pretrial agreements which include a promise by the con- 
vening authority setting limits on the sentence he will approve. 
Another sort of agreement, authorized by the SECNAV Instruc- 
tions but rarely concluded in practice, involves a plea of guilty 
by the accused to charges agreed upon, in consideration of with- 
drawal by the convening authority of other charges on which the 
accused might have been tried, with no limitation being set on 
the sentence to be approved for the offenses for which the guilty 
plea is entered. Problems encountered with this withdrawal- 
of-charges type of agreement will be in most analogous to those 
arising under the more common, limitation-of-sentence agree- 
ments. In both instances the written Memorandum of Agreement 
should state clearly the terms of the understanding. The Form 
set forth in Enclosure (1) of the SECNAV Instructions is not 
suitable for this purpose, where the agreement is of the with- 
drawal-of-charges variety. 

18. United States v. Welker, supra, n. 14; United States v. Allen, 
8 USCMA 504, 25 CMR 8 (1957); United States vy. Armell, 8 
USCMA 513, 25 CMR 17 (1957). 

19. Supra note 17. { 

20. 8 USCMA at 508, 25 CMR at 12. 

21. Supra note 14. 


the “facts” giving rise to one of the specifica- 
tions of larceny upon which a negotiated plea 
was tendered, which “facts” were inconsistent 
with guilt of the offense charged. Dismissing 
the findings as to that specification and ordering 
a rehearing on sentence, the Court noted criti- 
cally an apparent “disposition” on the part of 
members of courts-martial to surmise “ ‘from 
the accused’s plea of guilty that he had an agree- 
ment with the convening authority as to the 
maximum sentence,’ ” and thus to “ ‘see no real 
purpose in their devoting time and effort to con- 
sideration of an appropriate punishment.’ ” ** 
The Chief Judge went on sternly to observe that: 


This disposition appears to be connected with a 
tendency on the part of defense counsel to present no 
evidence, and to make no argument, in mitigation when 
there is an agreement with the convening authority 
on the plea and the sentence. The latter practice has 
already brought a number of cases to this Court on a 
claim by the accused that he was inadequately rep- 
resented at the trial ... The issue has also been 
raised in this case. A continuation of these trends 
may require reexamination of the practice of nego- 
tiating agreement on the plea and the sentence with 
the convening authority.23 


An Army case decided by a board of review in 
1956 suggests that, on one post, it was generally 
understood that a pretrial agreement carried an 
implied undertaking by the defense not to offer 
any matters in mitigation, and that the presenta- 
tion of such matters nullified the agreement. 

In the Naval Service the problem of the de- 
fense’s “giving up” on mitigation does not ap- 
pear to have been as great, or at least as notori- 
ous. Eachof our SECNAV Instructions plainly 
declares that: 

A pretrial agreement will not preclude the accused 
from presenting matter in mitigation and extenuation 
and defense counsel has a continuing duty, despite 
such agreement, to vigorously represent the accused 
before the court with respect to the sentence to be 
adjudged.” 

Skeptics of course will question the efficacy of 
such provisions to inspire counsel to act accord- 
ing to their mandate. Certainly it seems unreal- 
istic to suppose that a negotiated plea will have 
no effect on the case the defense later puts on in 
the courtroom. But the critical issue here is not 
whether a pretrial agreement may sometimes 
tend to diminish the evidence submitted in miti- 
gation of punishment. It is, rather, if the agree- 


22. 8 USCMA at 649, 25 CMR at 153, quoting from CM 394524, 
Buckland, decided 19 February 1957, unpublished; and CM 





394573, Ratliff, decided 12 February 1957, unpublished. 

23. 25 CMR at 153, emphasis supplied. 

24. United States v. Callahan, 22 CMR 443 (1956). 

25. SECNAVINST 5811.1, para. 3(c); and SECNAVINST 5811.2, 
para. 3(d). 
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ment may constitute for some accused an op- 
portunity to secure more lenient treatment than 
might reasonably be expected from the best 
courtroom effort in mitigation that counsel could 
possibly make, whether the likelihood of failure 
to make that effort where it would do some good 
is so great as to require that opportunity to be 
foreclosed. 

More formidable is the second argument, that 
“bargain justice” presents an unacceptably high 
risk of improvident confessions of guilt. Ac- 
cording to this view, the opportunity to nego- 
tiate before trial for a lenient sentence is seen 
to have a coercive effect upon an accused who is 
uninformed as to the law, uncertain of his rights, 
fearful that no one will believe his side of the 
story, and overawed by the stern forces arrayed 
against him. For the military lawyer, as for his 
civilian brother, the obvious rejoinder is that the 
accused is represented in pretrial negotiations 
by competent counsel, who will take care to pro- 
tect his client against such pressures.”* 

The issue is really joined at this point, for 
underlying the arguments of the opponents of 
pretrial agreements is one of those “major pre- 
mises,” which, as Mr. Justice Holmes observed, 
“practical men generally prefer to leave... 
inarticulate” *"—that the accused’s appointed 
defense counsel is likely to be so deficient in 
ability, integrity or judgment that the courts 
dare not accept his decision not to put his client’s 
case to a judicial test on the merits. That pre- 
mise has been seen to bottom a number of de- 
cisions of the Court of Military Appeals which 
have found fault with the performances of ap- 
pointed defense counsel.** To the conscientious 
military attorney it appears acutely unfair. But 
it is the key to the issue of whether negotiated 
pleas should be allowed in courts-martial, and 
it cannot honestly be ignored by contenders on 
either side. 

If the integrity of a pretrial agreement de- 
pends upon one’s faith in the capacities and 
judgment of the defense counsel who initiates it, 
it follows that reviewing authorities should show 
particular concern for negotiated pleas in spe- 
cial courts-martial where the accused is repre- 
sented by anon-lawyer. SECNAVINST 5811.2 


26. Many able military lawyers are of opinion that, in counselling a 
client before trial, the defense attorney should generally avoid 
discussing the subject of a negotiated plea until the accused has 
given some reliable indication that he believes himself guilty of 
the offense charged. Of course some accused will already have 
heard of pretrial agreements and will raise the point early in 
their first interview with counsel. 

27. Holmes, The Theory of Legal Interpretation, 12 Harv. L. Rev. 
417, 420 (1899), quoted in Sutherland, The Constitution, the 
Civilian and Military Justice, 35 St. John’s L. Rev. 215, 219 
(1961). 

28. See, e.g., Horton, Professional Ethics and the Military Def: 





concerning pretrial agreements in such courts, © 


provides that the accused is to be given an op- 
portunity to consult a lawyer where the agree- 
ment contemplates a punitive discharge. Inthe 
form Memorandum of Agreement, promulgated 


as enclosure (1) of the Instruction, the accused ~ 


is called upon to state expressly whether he re- 
quests or waives the services of a lawyer prior 
to executing the instrument. A Navy board of 
review held recently, in a special court-martial 
case where the agreement omitted this request- 
or-waiver provision, that the apparent failure 
of the command to offer the accused the services 
of a lawyer nullified the agreement.”® It may be 


questioned, moreover, whether the requirement | 


in SECNAVINST 5811.2 for availability of 
qualified counsel where a BCD is bargained for, 
goes far enough. Its purpose is to protect the 
accused from negotiating an improvident plea, 
but it puts the burden of initiating the request 
for qualified counsel on the accused himself, who 
may be unaware of his need for sophisticated 
legal advice. 
very man the requirement was designed to pro- 
tect—the accused who is unsure of his rights and 
is about, from ignorance, to strike a bad bar- 
gain—is the man least likely to get protection. 
To predict future developments in the military 
case law on pretrial agreements is a hazardous 
undertaking. To the author it seems doubtful 


that the present inclination of the Court of ’ 


Military Appeals to regard skeptically the prac- 
tice of negotiating pleas will ever mature into 
a rule holding that practice unlawful per se, 
regardless of whether the plea otherwise ap- 
pears to have been providently entered, or 
whether the sentence agreed upon is itself not 
unreasonably severe. Were the Court given to 
adopt that view, itis difficult to see what judicial 
sanction would be appropriate for enforcing it. 
Suppose the accused to be satisfied with his plea, 
is the case still to be returned for rehearing with 
a mandate that a not-guilty plea be entered? 
Or, is the sentence to be reduced below what 
would otherwise seem appropriate, or disap- 
proved altogether, as a penalty to the Govern- 
ment for concluding the unlawful agreement? 
The arbitrariness of these alternatives suggests 
that the Court and the boards of review will hold 
to their present course, ready to entertain in 
negotiated plea cases specific complaints attack- 
ing providence of the plea or severity of the 
sentence, but continuing to approve such cases 
where there is no substantial contention, based 
on particular facts, that the pretrial agreement 
was employed illegitimately. 





Counsel, Military L. Rev., 67, 105 (July 1959). 
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29. WC NCM 61-1213, Reilly, decided 20 October 1961, blished 
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Il. 


PROBLEMS OF NEGOTIATING THE PLEA 
AND TRYING THE CASE: THE SHOAL 
WATERS OF IMPROVIDENCY 


We have seen that questions concerning 
whether a guilty plea was providently entered 
may sometimes be raised more imperatively 
where the plea is the product of a pretrial agree- 
ment. By and large, the cases in which such 
questions have arisen reveal three commonly en- 


* countered fact-patterns, which for counsel on 


both sides should be identified as shoal waters, 


) areas to be navigated with special care, lest the 


cause (whether of prosecution or defense) be 


‘ inadvertently run aground. Let us consider 


these hazards, one-by-one. 


A. 
THE CASE OF THE “OVERCHARGED” OFFENSE 


A 17-year-old sailor gets homesick, goes on 
unauthorized absence, takes a car without per- 
mission from the owner, and starts out for home, 
a trip of some hundreds of miles. On the way 
he is apprehended by civilian police for speeding, 
and subsequently is returned to military control. 
His story is that he intended to drive the car 


' until it ran out of gas, then park it where it 


| would be found. He had no money when he was 
| picked up. A charge sheet is prepared, alleging 


larceny of the car, and upon that charge the 


| prosecution commences. 


The defense counsel, entering the case at this 


; point, may feel confident that, were the maiter to 


_ go to trial on the merits, the court would return 


| a finding of guilty only of the lesser-included 


_ offense of wrongful appropriation. 
| sense, nevertheless, that an immediate pretrial 


He may 


| offer to plead to the “LIO” may cost his client 


something in terms of bargaining power over 
the sentence. Thus, if counsel were abruptly to 
submit a written proposal for a scaling-down 
of the charge in addition to a lenient punish- 
ment, the scaling down might well appear, in 
this context, to be sought as a concession from 
the convening authority rather than as a real- 
istic definition of the basis for negotiation. So 
regarded, it may seem as a practical matter that 
the convening authority would be less likely to 
agree to a modification of the charge plus the 
lenient sentence, than he would to a proposal for 
the sentence alone. If the choice were put to the 
accused, the latter might prefer to plead to the 
major offense in order to secure a lighter 
punishment. 

To adopt that choice is certainly no escape 
from the dilemma. Besides the obvious ethical 
difficulty raised for defense counsel by a pro- 
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posal deliberately to plead his client guilty to an 
offense he did not commit, the chances of such 
a plea surviving the process of trial and review 
appear quite small. Rejection of the plea as 
improvident may result in long delay, and may 
deprive both the accused and the Government 
of some of the advantages each sought in con- 
cluding the pretrial agreement. Defense coun- 
sel’s duty, therefore, is to endeavor to have the 
charges reduced to realistic proportions, and 
he may be well advised to keep that endeavor di- 
vorced from his application for generous treat- 
ment on the sentence. 

In a general court-martial case, a clever de- 
fense counsel may obtain substantial assistance 
from the pretrial investigating officer, relying 
on that officer to recommend reduction of the 
charges to conform to the evidence turned up in 
his investigation. Indeed, if the defense is con- 
templating offering a plea, it may be advanta- 
geous to “go all out” at the pretrial, putting up 
a good battle to make the prosecution's burden 
look as heavy as possible.*® This chance to ex- 
pose the Government’s case as inadequate to 
sustain a serious charge in the degree alleged 
is an extremely valuable opportunity for the de- 
fense counsel about to initiate a proposal for a 
pretrial agreement. 

Another factor which may aid the defense in 
getting charges reduced before trial, without 
prejudice to its position in negotiations for a 
sentence, is that the duty to insure that the 
charges pleaded do not allege more than the 
Government can prove is imposed, independ- 
ently, upon other officers connected with the 
proceeding. This obligation arises in every 
criminal prosecution, but it is very specially 
emphasized in connection with pretrial agree- 
ments. SECNAVINSTs 5811.1 and 5811.2 
both provide that 

The offer of the accused to plead guilty will not be 
accepted if the Government has reason to believe that 
the evidence which it will be able to produce at the 
trial will be insufficient to convict." 

The Instructions also state that the written 
proposal for the agreement, initiated by the de- 
fense, will be routed to the convening authority 
through the trial counsel, and in the case of a 
general court-martial, through the staff legal 
officer as well. Thus, it seems reasonable to in- 
sist that, by their endorsements recommending 
approval, these officers separately commit them- 
30. On the other hand, counsel who knows his adversary well may 
wisely suppose that the latter’s appetite for conflict would be 
whetted by the prospect of a fight, and that an extremely vigorous 
performance for the defense at the pretrial may simply toughen 
the Government’s position in subsequent guilty-plea negotiations. 


SECNAVINST 5811.1, para. 3(b); and SECNAVINST 5811.2, 
para. 3(c). 
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selves to the position that, in their professional 
opinion, the evidence available would be suffi- 
cient to convict the accused of the charge as 
preferred. 

B. 


THE CASE OF THE EXCULPATORY PRETRIAL 
STATEMENT 


Another case which is of serious concern to 
reviewing authorities is that in which the ac- 
cused makes a statement denying his guilt, and 
subsequently enters into a pretrial agreement to 
plead guilty. Of course many guilty men ini- 
tially claim they are innocent, and their later 
pleas of guilty may be no more than a decision 
to accept the truth and face reality. On the 
other hand, the accused may later cite his early 
protestations of innocence in support of a con- 
tention that his plea was unlawfully compelled. 

In WC NCM 59-1679, Wallace, decided 11 De- 
cember 1959, unpublished, the accused entered 
a negotiated plea of guilty of desertion in a trial 
by general court-martial. He was absent about 
four months. The only information presented 
at the pretrial investigation concerned the length 
of the absence, the fact that it was terminated 
by apprehension, and a statement by the accused 
that he had always intended to return to the 
Marine Corps. The board turned to this pre- 
trial record to hold the plea improvident, and 
reduced the findings to unauthorized absence. 

The Wallace case has not, however, led to a 
general rule that the validity of every negotiated 
plea will be tested against the evidence turned 
up at the pretrial investigation, or that no such 
plea will be allowed to stand where the accused 
has made an unrepudiated statement denying 
his guilt. To adopt the first proposition would 
seem, by forcing the prosecution to prove its case 
judicially, substantially to diminish the benefits 
of pretrial agreements to the Government, and 
thus correspondingly to reduce the concessions 
obtainable for the accused by an offer to plead 
guilty. To require the accused expressly to 
retract any exculpatory pretrial statements he 
makes seems equally objectionable; for not only 
would it make him admit that he was untruthful 
in his previous dealings with his superiors, but 
he may always say later on that the retraction, 
as well as the plea, was obtained coercively. 

Nevertheless, any statement by an accused in- 
consistent with guilt should alert his counsel, 
members of the prosecution, and the convening 
authority to exercise special caution in their 
consideration of a subsequent proposal to plead 
guilty, and to be certain that that proposal is not 
accepted until the facts of the case are com- 
pletely known and thoroughly understood. 
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C. 


THE CASE OF THE “INCONSISTENT” STATEMENT © 
IN MITIGATION Y 


Improvident guilty pleas are frequently ex- ” 
posed during the presentation of the accused’s © 
case in extenuation and mitigation. That the © 
defense counsel has a duty to assert his client’s © 
side of the case vigorously is abundantly clear,? ~ 
and no attorney may properly abandon his ef- ' 
forts in that regard merely because he goes into 
court with a pretrial agreement in his pocket, © 
or because he fears his client will say something | 
inconsistent with guilt, thereby losing the bene- © 
fits of that agreement when his plea is rejected. — 
Many times, of course, when an accused takes 
the stand, in his zeal to put himself in the best | 
possible light, he will say something that may | 
seem to be a denial of an essential element of 
the crime or suggest an affirmative defense. If! 
this is a problem, then the answer is surely not | 
to discourage the accused from testifying, but 
rather, to see to it that the record of trial con- | 
tains sufficient information to get at the truth 
of what he says. If the accused’s testimony is © 


really inconsistent, careful inquiry will bear this ~ 


out, and the plea must be withdrawn. If his 





statement is only apparently inconsistent, again | ) 


careful inquiry will put the matter in its proper | 
light. The responsibility for initiating such in- | 
quiry is shared by the law officer (or president } 
Re- | 
viewing authorities are faced with too many |. 


of a special court-martial), and counsel. 


cases in which superficially inconsistent state- 
ments, ignored at the trial, are left unexplained | 
in the record, to raise speculative possibilities i 
that the plea might have been improvident. | 
Such speculation is of course itensified where 
there is a pretrial agreement in the case. 
Suppose, however, that a negotiated plea is 











rejected at trial as improvident, and the accused | 


is then convicted following a plea of not guilty, 
or a plea of guilty to a lesser-included offense. 


Is the convening authority’s part of the pretrial 


agreement still binding on him? 


In NCM 61-477, Femrite,* the accused en- 


tered a negotiated plea of guilty to larceny. 
Testifying in mitigation, he claimed that he 
never intended permanently to deprive the 
owner of the property, and the law officer prop- 
erly ordered the guilty plea withdrawn. There- 


upon the convening authority directed that the | 


specification be amended to allege wrongful ap- 
propriation, and the accused entered a new plea 
of guilty to that lesser offense. The Govern- 


32. See, e.g., United States vy. Allen, supra note 17. 
33. Supra note 16. 
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ment offered no evidence on the amended specifi- 
cation, and neither the convening authority nor 
the law officer said anything to the accused con- 
cerning the effect of these proceedings on the 
pretrial agreement. The court adjudged a sen- 
tence substantially greater, as to forfeitures 
and confinement, than the penalty earlier agreed 
upon. The staff legal officer advised the con- 
vening authority that the agreement was no 
longer in force, since the accused had failed 
to enter an acceptable plea according to its 
terms. 

By asplit decision, a board of review held that 
the convening authority was nonetheless bound 
by the agreement. The majority of the board 
noted that he had not elected to press the charge 
of larceny, and that he had not informed the 
accused, when the latter pleaded to wrongful 
appropriation, that he did not consider the 
pretrial agreement still to be in effect. Pre- 
sumably, had the convening authority done 
either of these things, the bargain would have 
been nullified. The dissenting member of the 
board argued that there was a complete failure 
of “consideration” on the part of the accused, 
and that the convening authority, not having 
gotten what he bargained for, was no longer 
obliged to make good on his part of the pretrial 
contract. 

I have seen some pretrial agreements in which 
the possibility that the plea would be rejected 
at trial was anticipated, by an express provision 
that, in that event, the convening authority 
would no longer be bound. This provision has 
the advantage of making clear the rights and 
obligations of the parties where the plea is 
held improvident, and it may be desirable to 
include it routinely in all pretrial agreements. 
It should be noted, however, that even where the 
agreement is no longer legally binding on a con- 
vening authority, by reason of rejection of the 
plea, there may in some cases be a very strong 
“equitable” appeal for that officer to carry out 
his part of the agreement notwithstanding his 
release from its obligations. This appeal is 
especially powerful where the plea is held im- 
provident as to the major offense for which it 
was negotiated and a subsequent plea of guilty 
to a lesser included offense is offered, with no 
attempt by the prosecution to introduce evi- 
dence proving the major offense charged. Here 
it would seem a bit awkward for a convening 
authority to say that a certain sentence for the 
lesser offense is appropriate, where he has pre- 
viously concluded an agreement to, approve a 
lighter punishment for a more serious crime. 


648546—62——2 
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III. 


THE NEGOTIATED PLEA BEFORE THE 
COURT: KEEPING THE CAT IN THE BAG 


We have seen that, according to the theory of 
pretrial agreements in the military, the bargain 
on sentence is regarded only as setting a maxi- 
mum limit to be approved, and not as determin- 
ing the penalty actually to be imposed. The 
court-martial is left to arrive at a sentence in- 
dependently. Before that body, information 
concerning the existence and terms of a pretrial 
agreement is not only legally irrelevant, but 
harmful to the accused, for it may cause the 
members of the court to forsake their duty to 
adjudge openmindedly an appropriate punish- 
ment. The danger is illustrated by the tran- 
script of proceedings in United States Vv. 
Withey.** There, before the court closed to 
vote on the sentence, the president asked the 
law officer whether the accused was aware of 
the maximum punishment that might be 
awarded. The law officer replied that he was, 
and disclosed that the accused had pleaded 
guilty as a result of a pretrial agreement. The 
law officer then asked the president, “Does that 
alleviate the situation”? 

“No,” said the president, “it aggravates it. 
I see obsolutely no purpose for having a court- 
martial if you have predetermined a sentence 
for the accused.” ** The board found error, and 
ordered a rehearing.** 

The rule that the court members may not be 
told of a pretrial understanding is reinforced in 
the Naval service by the terms of the two nego- 
tiated-plea directives. Each of the SECNAV 
Instructions provides that: 

Under no circumstances will the court be officially 
informed of any negotiations between counsel and the 
convening authority on the subject of a pretrial agree- 
ment; of any such agreement existing at the time of 
trial; or of any such agreement made and later re- 
jected by the accused to permit a plea of not guilty. 
Precaution shall also be taken to prevent the court, 
insofar as possible, from obtaining unofficial knowl- 
edge of the foregoing.” 

The need to keep plea negotiations “classified” 
before trial is occasionally neglected with seri- 
ous results. The author knows of a recent case 
in which a pretrial agreement, concluded with 
a convening authority who was present some 
distance from the place of trial, was communi- 
34. 25 CMR 593 (1958). 

35. 25 CMR at 595. — 

36. A Coast Guard case, United States v. Rinehart, 26 CMR 815 (1958) 
which seems to arrive at a contrary holding, is probably not 
authoritative today. The Court of Military Appeals has not yet 
had occasion to pass on the point. 


37. SECNAVINST 5811.2, para. 3(d); SECNAVINST 5811.1, para. 
3(c) is substantially similar. 
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cated to that place by message. The communi- 
cations officer there, who saw the incoming 
dispatch, had been appointed a member of the 
court! Fortunately he was challenged in time.** 


IV. 


THE CONVENING AUTHORITY’S ACTION 
ON SENTENCE, UPON A NEGOTIATED- 
PLEA CONVICTION 

In their review of the sentence in a case 
where a pretrial agreement was concluded, and 
where the accused pleaded and was found guilty 
in accordance with its terms, the convening au- 
thority and his legal adviser must determine the 
maximum limitations within which a sentence 
may be approved, and make, within those limita- 
tions, a fresh appraisal of the punishment 
merited by the accused. The techniques for this 
appraisal are basically the same as those used 
in the absence of a pretrial agreement, and it 
is as much error for the convening authority or 
his legal adviser to adopt the view that, be- 
cause of the agreement, the sentence has been 
“predetermined,” as it is for a court member to 
hold that opinion.*® A convening authority 
should never be advised, as one reviewing officer 
incorrectly observed, that: 

Inasmuch as the sentence adjudged does not exceed 
that contemplated in pretrial discussions with the 
accused and counsel in consideration of a plea of 
guilty, no reduction in the sentence is required or 
warranted.” 

Determining the maximum limits of punish- 
ments within which a sentence may be ap- 
proved is sometimes a complex undertaking. 
These limits are found by taking the lesser of 
two quanta of punishment—the sentence ad- 
judged by the court and the penalty settled on 
in the pretrial agreement. 

The case law indicates clearly that any 
ambiguity in the understanding as to what was 
the sentence negotiated, must be resolved in 
favor of the accused.** Since the accused and 
38. The precise ground for this challenge must not be disclosed to 

the other members in open court. The best procedure here is for 

defense counsel to enter a challenge for cause against the member 
upon the vague ground that he had “formed an opinion concern- 
ing the guilt of the accused,” and request an out-of-court hearing 
before the law officer. At the hearing, the challenged member 
may be examined, and his knowledge of the pretail agreement 
established. Upon reopening the court, the law officer may in- 
struct that grounds for challege have been made out, and then 
have the court close to vote on the challenge. Of course this pro- 
cedure leaves the court members in the dark concerning what they 
are voting on, but no alternative short of a mistrial seems 
possible. See United States v. Talbott, 12 USCMA 446, n. 450, 
31 CMR 32, n. 36 (1961). 
39. See Part III, supra. 
40. United States v. Cummings, 23 CMR 581, 582 (1957). 
41. See, e.g., United States v. Knauss, 25 CMR 642 (1958); WC NCM 


62-116, Kelley, decided 11 May 1962, unpublished; and United 
States v. Hamill, 8 USMCA 464, 24 CMR 274 (1957). 





JAG JOURNAL 


110 


his counsel draw up the portion of the agree- © 


ment which specifies the maximum sentence, 
this rule is an exception to the usual canon of 
interpretation that an instrument will be con- 
strued against its draftsman.** An extreme ap- 
plication of the rule may be seen in the opinion 
of a dissenting member of a Navy board of re- 
view in United States v. Smith,** where the 
agreement, after reciting the customary pream- 
ble set forth in the Form “*‘ to the effect that the 
approved sentence will not exceed that “here- 
inafter indicated” by the accused, provided: 


SENTENCE AS APPROVED BY THE CONVENING AU- | 


THORITY AGREEABLE TO THE ACCUSED: 

1. There is no agreement as to the maximum amount 
of forfeitures or fine. 

2. There is no agreement as to a punitive discharge. 

3. There is no agreement as to reduction in rate. 

4. The maximum restraint to be approved is confine- 
ment at hard labor not to exceed three months. 


It was argued that since the convening authority 


agreed to approve no sentence in excess of that | . 


“hereinafter indicated,” and since the only 
punishment “indicated” was three months’ con- 
finement, no more than that might be approved. 
A majority of the board disagreed, however, 
and approved a BCD, forfeitures and reduction 
in addition to the three months’ confinement. 
It would probably have been better form for 
the memorandum of agreement to have stated 
“as adjudged by the court” with regard to pen- 
alties for which no limitation was intended, 
instead of “no agreement.” 

Even where the punishments in the sentence 
of the court and the pretrial agreement are all 
set forth with clarity, problems may arise in 
interrelating them to arrive at the maximum the 
convening authority may approve. These prob- 
lems are especially troublesome where the sen- 
tence adjudged by the court and that agreed 
upon by the convening authority differ in kind 
rather than degree. Consider, for example, the 
case of the accused with heavy financial obliga- 
tions who hates to be locked up, and persuades 
the convening authority to agree to approve only 
a BCD and reduction in rate. Unaware of the 
agreement, the court adjudges nine months’ con- 
finement, heavy forfeitures and reduction, but 
no discharge. Here the reduction is all that may 
be approved—a result not intended by any of the 
parties to the trial and a windfall to the accused. 

An opinion of the Court of Military Appeals 
handed down two years ago in United States v. 

(Continued on page 122) 
42. See, e.g., 17 C.J.S. Contracts § 324. 


43. NCM 61-1264, decided 30 August 1961, unpublished. 
44. Enclosure (1) in both SECNAVINST 5811.1 and 5811.2. 
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ARGUMENT OF COUNSEL ON THE SENTENCE 


LTCOL WILLIAM H. BENNISON, USMC* 


A court-martial trial does not end with the verdict. 
It ends when the sentence has been finally adjudged. 
And, generally, the practice during the sentence pro- 
cedure is the same as that during the proceedings 


before the findings.’ 


HERE ARE TWO principal areas of oral 
argument in every trial, i.e., argument be- 
fore the findings and argument before the sen- 
tence. The argument before the findings is a 
summation of the evidence, the marshalling of 
the facts which the advocate desires the court to 
view as the decisive factors insofar as his side is 
concerned. The argument on the sentence pre- 
sents to counsel his opportunity to urge for his 
side a just and appropriate punishment based 
upon the offenses found by the court-martial and 
the evidence in the record. This latter argu- 
ment of counsel is one which the Court of Mili- 
tary Appeals has been viewing with growing 
concern. It is the argument on the sentence, 
then, to which this Article will be directed.? 
For several years following the adoption of 

the Uniform Code of Military Justice, Navy 
Boards of Review held that the trial counsel 
could not argue to the Court on the quantum of 
punishment which the court should adjudge. 
Interestingly, neither paragraph 75 nor Ap- 
pendix 8a (trial guide) of the Manual for 
Courts-Martial makes specific provision for 
argument by counsel on the sentence. Both 
paragraph 72 and Appendix 8a of the Manual 
do, on the other hand, make specific provision 
for argument by counsel prior to the findings. 
As early as 1951, a Navy Board of Review held 
that argument by trial counsel on the sentence 
was prejudicial error.* In that case, after the 
accused testified at length in mitigation, the trial 
counsel made a brief statement to the court re- 
viewing the facts of the absence alleged in the 
specification. He then said: 

*Lieutenant Colonel William H. Bennison, USMC, is currently as- 
signed to the Appellate Defense Division in the Office of the Judge 
Advocate General. He received his LL.B. degree from the Albany 
Law School in 1942 and is a member of the New York bar. He is 
admitted to practice before several Federal courts, the United States 
Court of Military Appeals and the United States Supreme Court. 
In addition to his present assignment, COL Bennison served 
as Staff Legal Officer to several commands from 1952 to 1960. 

1. United States v. Olson, 7 USCMA 242, 244, 22 CMR 32, 34 
(1956). 

2. For a comprehensive discussion on argument of counsel during 
the trial, i.e., on findings and motions as well as sentence, see 
Haight, Argument of Military Counsel: Limitations and Abuses, 


Military Law Review DA Pamphlet 27-100-6. 
3. United States v. Kimler, 2 CMR 572 (1951). 





In view of that violation of trust the prosecution re- 
spectfully recommends that no leniency be shown the 
accused when sentence is adjudged. 


The Board of Review branded this argument 
as a gross irregularity. They held it was not 
evidence within the meaning of paragraph 
75b(3), MCM, 1951, and, therefore, the only 
effect it could have was prejudicial. In 1952 
the Coast Guard followed the Navy decision.* 
There the trial counsel apparently sought to 
urge upon the court the accused’s prior misdeeds 
as aggravation in response to the accused’s plea 
in mitigation for mercy. The Board of Review 
made an interesting observation in the Coast 
Guard case: 

In the instant case and in any court-martial case, 
the accused is entirely within his rights in availing 
himself of the provisions of the Manual to present 
truthful matter in mitigation in the way he deems 
to be best calculated to win a favorable exercise of 
discretion from the court. Permitting the accused to 
do so is but another instance of the concern of Ameri- 
can criminal law for the protection of the individual. 

The trial counsel, on the other hand, is a representa- 
tive not of an individual but of the United States. He 
is not called upon to counteract the considerations 
advanced by the accused for a benign sentence, but 
only to show in what respect, if any, the statement of 
the accused may be false. We cannot doubt that the 
remarks improperly interjected by the trial counsel 
at this stage of the trial could reasonably have affected 
the court’s deliberation on the sentence to the prejudice 
of the accused. 


The Air Force Boards of Review did not ac- 
cept this interpretation of the trial counsel’s 
role. In 1953, they announced an opposite view 
with regard to the right of trial counsel to argue 
on the sentence. The Board of Review there 
pointed out that although neither the Code nor 
the Manual specifically provides for argument 
by counsel on the sentence, historically counsel 
have played an important role in urging upon 
the court an appropriate sentence on behalf of 
the side which they represent. Again, in 1954, 
an Air Force Board of Review was called upon 


4. United States v. Goodwin, 7 CMR 471 (1953). 
5. United States v. Rhine, 13 CMR 632 (1953). 
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to decide whether an argument by trial counsel 
upon the quantum of punishment constituted 
error prejudicial to the accused. In that case, 
the trial counsel made an eloquent plea that the 
accused should receive a severe sentence, includ- 
ing a dishonorable discharge, for seven allega- 
tions of larcenies in the barracks from members 
of his squadron.* The Board stated in its de- 
cision that prohibiting such argument on the 
sentence by counsel would preclude courts- 
martial from making progressive efforts to im- 
prove military justice and to aid the court- 
martial in determining the kind and amount of 
punishment to be imposed. Such argument was 
considered to be a part of effective legal repre- 
sentation of both the accused and the 
government. 

The opinion in the 1954 case constituted one 
of the most thorough studies of this subject up 
tothat time. Even today it provides a fine refer- 
ence text on the subject of argument of counsel, 
both before findings and before sentence. 

In 1956, another Navy Board of Review held 
that argument by trial counsel on the quantum 
of punishment constituted error prejudicial to 
the rights of the accused.?. The Board based its 
decision on (1) its belief that paragraph 75 of 
the Manual for Courts-Martial prohibited such 
argument, and (2) its further belief that any 
argument by trial counsel on the sentence would 
be understood by the court members as an indi- 
cation of the wishes of the convening authority. 

The Judge Advocate General of the Navy 
certified the case to the United States Court of 
Military Appeals in order to obtain a resolution 
of the issue since the services were diametrically 
opposed on the same question of law as to the 
right of trial counsel to argue to the court- 


martial on the appropriate quantum of punish- 
ment. 


The court recognized the irreconcilable deci- 
sions, although in each case the question was 
framed somewhat differently. Its decision fol- 
lowed the logic expressed in the Air Force cases 
concerning the right of counsel for both sides to 
argue to the court on the quantum of punish- 
ment to be imposed, and it also disposed of the 
apprehension of the Board of Review that the 
trial counsel’s argument might reflect the wishes 
of the convening authority, i.e., that command 
influence might enter the courtroom. The court 
said: 

At a trial, in no way and under no circumstances does 

trial counsel represent the convening authority as 

such. On the contrary, he represents the sovereignty 





of the United States. * * * His function is to present | 


the evidence impartially and fairly. In the absence 


of any evidence or indication to the contrary, it must _ 


be assumed that he endeavors to live up to this 
responsibility. * * * Certainly, the trial counsel is 
appointed by the convening authority. That fact, 


however, does not give rise to an inference of control. . 


The law officer, defense counsel and even the members 
of the court are also designated by the convening au- 
thority for court-martial duty. The appointment does 
not make them instruments for the imposition of the 
convening authority’s will. Each has a separate duty 
to perform; and each must perform his duty free 
from any external influence or personal prejudice. 
* * * We hold, therefore, that nothing in the ordinary 
relationship between trial counsel and the convening 
authority justifies an inference that trial counsel’s 
argument on the sentence reflects the wishes of the 
convening authority.® 


We see, therefore, that the trial counsel may 
indeed, as a representative of the United States, 
speak out on behalf of the government in the 
matter of an appropriate sentence. But what 


are the limits, if any, on such argument and how , 


far may he safely go? 

After each side has introduced appropriate matter to 
aid the court in determining the kind and amount of 
punishment to be imposed (See MCM, 1951, para 75b, 
c, d), the trial counsel has the right to make the open- 
ing argument on the quantum of punishment and, if 
any is made on behalf of the defense, the closing argu- 
ment. However, the arguments of both counsel are 
required to be confined to the facts adduced during 
the presentencing procedure, and to the evidence in the 
ease and reasonable deductions therefrom, as they 
effect the sentence, and to arguments of opposing 
counsel * * *, Neither can legitimately include 
therein matter not reasonably supported by the facts 
or matter which the court is not justified in consider- 
ing in its determination of a proper sentence.’ 

This general caveat defines the boundaries 
within which counsel must remain when he 
seeks to argue to the court-martial on an ap- 
propriate sentence to be adjudged. When coun- 
sel becomes so intimately concerned that he 
either argues on matters not based upon the evi- 
dence adduced at trial or he exceeds the bounds 
of fair argument, he induces error into the rec- 
ord. When such error occurs it is necessary for 
the reviewing authorities to determine whether 
it is of such nature as to prejudice the substan- 
tial rights of the accused. If it is in fact preju- 
dicial, a determination must be made as to what 
part of the sentence has been affected. The final 
determination to be made by the authority re- 
viewing the error is the remedy to be applied, 
and this is invariably either reassessment of the 
sentence or a rehearing on the sentence by an- 





6. United States v. Weller, 18 CMR 473 (1954). 
7. United States v. Olson, supra, note 1. 
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8. United States v. Olson, 7 USCMA 246, 22 CMR 36 (1956). 
9. United States v. Weller, 18 CMR 473, 483 (1954). 
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other court-martial. In most of the recent 
cases, the error, when recognized as prejudicial, 
has been held to affect that portion of the sen- 
tence pertaining to the punitive discharge. In 
one case the accused was convicted of larceny. 
In the presentencing procedure, the trial counsel 
stated that he would like to read a Secretary of 
the Navy Instruction which stated in substance 
that it was the policy of the Navy to separate 
from the service persons who were convicted of 
larceny or any other offense involving moral 
turpitude. 

The United States Court of Military Appeals 
decided that the remarks of trial counsel in his 
argument were error affecting the discharge. 
The Court said: 

We cannot nicely gauge the precise quantum of error 
here; however, such a calculation is not required for 
the convening authority has found as a matter of fact 
that the accused was prejudiced by the trial counsel’s 
remark to the court and we do not say as a matter of 
law that such a finding was erroneous. We disagree, 
however, with the convening authority that the error 
in this case could be purged by reducing the confine- 
ment and forfeitures by one month. The prejudice 
found by the convening authority necessarily resulted 
from the instruction’s demand that persons convicted 
of larceny be separated from the service. The error 
would therefore go to the punitive discharge 
adjudged.” 

The effect of trial counsel’s excessive zeal in a 
court-martial can be readily observed in another 
recent case. The accused pleaded guilty to an 
absence without leave of 83 days. There was 
one previous conviction of absence without leave 
of about 13 days. During the pre-sentencing 
proceedings the accused, both personally and 
through counsel, made statements in mitigation 
in which he set forth that marital difficulties 
caused his absence problem but that he recog- 
nized the gravity of his mistake and, although 
he recognized he must be punished, pleaded to 
be allowed to remain in the service. The trial 
counsel then made an argument on behalf of the 
government with regard to the sentence. He 
pointed out to the court that from his review of 
accused’s service record the following “facts” 
were contained therein: (1) that the accused 
had been in the Navy for about five years and 
had never advanced himself to petty officer, (2) 
that four years previously he had failed a tech- 
nical service school to which he had been as- 
signed because of inaptitude and (3), that he 
never availed himself of an opportunity to take 
retests of his enlisted classification scores. The 
Court of Military Appeals found that the trial 


10. United States v. Fowle, 7 USCMA 349, 352, 22 CMR 139, 142 
(1956). 
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counsel’s remarks exceeded the bounds of fair 
comment and were also based upon matters not 
in evidence. The Court, after finding that the 
argument of trial counsel constituted prejudi- 
cial error, concluded that a prior re-assessment 
of the sentence in which the punitive discharge 
was left undisturbed was ineffective. The 
Court said: 


In the light of these matters, we cannot say with any 
reasonable degree of certainty that dwelling on the 
matters which were not in evidence did not lead the 
court to determine that a bad conduct discharge was 
appropriate. Accordingly, the effect of the error went 
to that portion of the sentence, and it cannot be 
purged except by elimination of that specific punish- 
ment or ordering a rehearing on the penalty.” 


The latter case was a special court-martial in 
which neither counsel was a lawyer certified by 
the Judge Advocate General. But not every 
case involves error wherein the counsel are un- 
certified. In avery recent special court-martial, 
the counsel were both certified lawyers but the 
Court of Military Appeals would not invoke the 
doctrine of waiver where the trial defense coun- 
sel did not object to the following remark of the 
trial counsel: 


As far as aggravation is concerned I am finishing 
about six years of the service as being trial and de- 
fense counsel before military courts. I started out 
my career with seven good cases at Lackland with 
seven good boys who came before a military court 
charged with AWOL. These are AWOLs which 
ranged from four days up to about fourteen days and 
I hate to say it but as defense counsel they were each 
rapped with BCDs, six, and six.” 


The Court, in commenting upon this summa- 
tion, had this to say: 


Taken in context, it is clear the prosecutor sought to 
convince the court-martial members that sentences in 
other cases could be considered as an aggravating fac- 
tor in the case at bar. The suggested yardstick was 
clearly inappropriate, for the facts of those cases were 
unknown to the court and no one would suggest that 
the accused should be measured by another person’s 
criminal conduct. As we interpret the law, generally 
speaking, facts in aggravation should be concerned 
with heinous circumstances surrounding the offense 
and the character of the accused if it is placed in issue. 
Sentences imposed on other persons involving different 
facts do not add to the seriousness of the crime com- 
mitted nor do they aid the court in fitting the punish- 
ment to the person on trial. As we stated in United 
States v. Mamaluy, * * * accused persons are not 
robots to be sentenced by fixed formulae but rather 
they are offenders who should be given individualized 
consideration on punishment.” 

11. United States v. Johnson, 12 USCMA 602, 604, 31 CMR 188, 190 

(1962). 


12. United States v. King, 12 USCMA 71, 73, 30 CMR 71, 73 (1960). 
13. Id at 73. 
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The sentence in the case was disapproved and 
the record returned to the Judge Advocate Gen- 
eral. The Court made another observation in 
connection with this error, one which is of 
major significance to trial counsel in special 
courts-martial: 


The second error arose out of trial counsel’s argument 
to the court. In this connection, it is to be remem- 
bered that in a special court-martial proceeding, trial 
counsel is at times requested to aid the president of 
the court in determining the law, and his statements, 
if unquestioned by the defense are accepted as stating 
correct legal principles. Accordingly, he should care- 
fully limit his argument to evidence in the record, to 
fair inferences therefrom, and matters relevant to the 
appropriateness of punishment.“ 


In still another case, the trial counsel, after ac- 
cused’s plea of guilty to theft of money from a 
stateroom, offered testimony of several persons’ 
suspicions of the accused’s conduct and in sum- 
mation, he called the accused “a confirmed 
thief.” There being no justification for the in- 
competent evidence and the grossly inflam- 
matory remarks, the Court of Military Appeals 
reversed the finding and ordered corrective 
action as to the sentence.*® 
In these three cases, it should be noted, the 
accused had pleaded guilty to the offenses 
charged and the trial counsel obviously tried too 
hard to insure that the court would impose a dis- 
charge. In each case the government was faced 
with expensive appeals and unsatisfactory re- 
sults because of the overzealous activities of 
trial counsel straying beyond the boundaries of 
the record or of fair comment. It is imperative, 
therefore, that trial counsel in special courts- 
martial be circumspect in their approach to the 
matter of representing the United States. By 
no means should trial counsel feel that he must 
or should ignore proper argument on the sen- 
tence. He should bear in mind, however, the ad- 
vice set forth in 23 Corpus Juris Secundum, 
page 519, in part: 
It is his duty to see that justice is done . . . it is his 
duty to conduct the trial in such a manner as will be 
fair and impartial to the accused.... He may 
prosecute with earnestness and vigor—indeed he 
should do so.... But while he may strike hard 
blows he is not at liberty to strike foul ones. ... 


A Navy Board of Review observation in 1954 is 
sound advice today: 


The better and safer practice is for trial counsel to ex- 
haust the presentation of matters in aggravation at 
the right time and to guard against misrepresenta- 
tions of the accused’s character such as would be likely 
to produce an inadequate sentence if he is in posses- 
sion of evidence that will rebut such misrepresenta- 

14. Ibid. 

15. United States v. Rivera, 13 USCMA 30, 32 CMR 30 (1962). 
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tions. Beyond that this pre-sentencing stage reaches 
a point of great danger that could be very easily 
avoided if trial counsel relies on the maturity and 
good judgment of the members of the court to assess 
legal and adequate punishment in every case. [Em- 
phasis supplied.] * 


The defense counsel is bound by the same 
rules as is trial counsel in his argument on the 
sentence. He must also represent the accused 
as his spokesman in presenting mitigating mat- 
ters for the court-martial to consider. The pres- 
entation of matters in mitigation and the 
argument on the quantum of punishment are 
frequently merged into a single plea. 

The defense counsel must be always aware of 
his duty to represent the accused to the fullest 
measure else he may be criticized for inadequate 
representation as counsel. The language of the 
United States Court of Military Appeals leaves 
little doubt as to defense counsel’s obligation to 
argue for the accused on the matter of sentence: 

The sentence proceeding is an integral part of the 
court-martial trial. * * * Plainly, therefore, coun- 
sel’s duty to represent the accused does not end with 
the findings. Remaining for consideration is the ques- 
tion of the accused’s liberty, property, social stand- 
ing—in fact, his whole future. And his lawyer is 
charged with the substantial responsibility of appeal- 
ing on his behalf to the conscience of the court.” 


Indeed, a failure of defense counsel to make 
any argument on the matter of an appropriate 
sentence led on at least one occasion to a severe 
rebuke by the Court.” 

It is apparent, then, that both trial and 
defense counsel have responsibilities in the sum- 
mation of the case before the court-martial re- 
tires to deliberate upon a legal and appropriate 
sentence. It is also apparent that the Court of 
Military Appeals will examine these arguments 
of counsel with close scrutiny.’® In addition to 
the advices and cautions above pointed out, there 
is also one apparent failure indicated in the 

(Continued on page 122) 


16. United States v. Williamson, 17 CMR 507, 515 (1954). 

17. United States v. Allen, 8 USCMA 504, 507, 25 CMR 8, 11 (1957). 

18. Among the comments made by the Court in United States v. 
McMahan [6 USCMA 709, 722, 21 CMR 31, 44 (1956)] concerning 
the failure of defense counsel to argue on behalf of the accused 
in extenuation or mitigation, are these: 

Here again we are faced with a surprising lack of proper 
understanding of his assigned task. Why, we ask, did he have 
nothing to offer? Can it be that he did not comprehend the 
serious nature of the charges, or the distinct probability that 
the death penalty would be adjudged, in the absence of any 
attempt to avoid it? If so, he failed his client utterly in the 
crisis. If, on the other hand, he recognized the gravity of the 
setting, but concluded the cause was not worth the effort and 
nothing should be done, then his omission was deplorable. 
{Emphasis supplied.] 

. In a very recent case the trial counsel urged that no mitigation 
was needed since the accused had benefited by receiving a special 
court-martial whose maximum punishment powers were far less 
than the punishment authorized for the offense of larceny. He 
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DEATH TAXES AND ESTATE PLANNING 


CAPT JERRY R. SIEFERT, USN* 


VERYONE HAS HEARD of estate and in- 

heritance taxes, but since death and taxes are 
subjects no one likes to think about, and because 
many believe that death taxes are of concern 
only to the wealthy, they are not given much 
thought. It may be that many military and 
naval personnel do not have estates large enough 
to justify any great concern for Federal or State 
death taxes, but a death tax has been a perma- 
nent feature of the National tax system since 
1916 and of practically every State tax system 
for almost that long. Since 1931, Nevada has 
been the only State without such a tax; and the 
overlapping of State and National taxes on 


| transfers of property at death, imposed either 


on the estate of the decedent or on the shares of 
his heirs, has been almost universal for over a 
generation. Governments in the United States 
currently derive about $2 billion a year from 
inheritance, estate, and gift taxes. 

Under present tax laws, it is not unusual for 
a provident member of the Armed Forces to 
build up an estate that will incur estate and in- 
heritance taxes on his death. This conclusion 
is more readily understandable when the types 
of property going to make up an individual’s 
“estate” are listed, but first, the technical dif- 


' ference between an estate and inheritance tax 
| should be explained. 


TYPES OF DEATH TAXES 


An estate tax, such as the Federal estate tax, 
is not a tax on property, but is a tax on the right 
to transmit property at death and is measured 
by the value of the property. “It is a tax im- 
posed upon the transfer of the entire taxable 
estate and not upon any particular legacy, de- 
After certain de- 





|. *Captain Jerry R. Siefert, U.S. Navy, is presently serving as Head 


of the General Tax Branch, Civil Law Division, in the Office of the 

Judge Advocate General. A graduate of the University of Wiscon- 

sin Law School, where he was a member of the Wisconsin Law 

Review, Captain Siefert is a member of the Wisconsin bar, the 

U.S. Court of Military Appeals and the Supreme Court of the United 

States, and holds memberships in the American and Federal Bar 

Associations. Captain Siefert’s recent duty assignments, other than 

in the Office of the Judge Advocate General, were as Staff Legal 

Officer to Commander Cruiser Force, Atlantic Fleet, and as Staff 

Legal Officer to Commander Naval Forces, Philippines. During 

World War II, he served in various capacities as a line officer in 

the Pacific Area. 

1. Commission Report of January 1961 by the Advisory Commission 
on Intergovernmental Relations on “Coordination of State and 
Federal Inheritance, Estate, and Gift Taxes’’. 

2. P-H Fed. Est. and Gift Taxes Vol., § 120,002. 
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ductions and exemptions the tax is determined 
according to the total amount of property, real, 
personal or mixed, left or transmitted by the 
deceased for the benefit of his heirs or benefici- 
aries. An inheritance tax, on the other hand, 
is a tax imposed on the right to receive property. 
Technically, it is a tax on the survivors’ right to 
receive property of a deceased and is measured 
by the amount being inherited, by individuals or 
classes of individuals. 

The majority of the States impose “inherit- 
ance” type taxes and exemptions vary according 
to the degree of relationship to the deceased. 
For example, under Virginia law there is a 
$5,000 exemption for each of those in what is 
called “Class A”, which includes father, mother, 
grandfathers, grandmothers, husband, wife, 
children by blood or by legal! adoption, step- 
children, grandchildren and all other lineal an- 
cestors and lineal descendants. A $2,000 exemp- 
tion applies to those in “Class B” which includes 
brothers, sisters, nephews and nieces. “Class 
C” includes all others and the exemption is 
$1,000.° 

To illustrate how exemptions vary among 
States, under California law the first $12,000 
going to a minor child of the deceased is ex- 
empt. The first $5,000 transferred to the 
spouse of the decedent, to lineal issue and an- 
cestors, and to certain others is exempt; and 
in addition, none of the community property 
willed to the surviving spouse is subject to the 
California inheritance tax unless a life estate 
or special power of appointment in such prop- 
erty is created. California provides varying 
lesser exemptions for three additional classes 
of beneficiaries down to a $50 exemption for 
property passing to strangers and distant 
relatives.* 

In addition to inheritance and estate type 
taxes, a number of States have what is called a 
“pick-up” tax. This is also referred to as an 
estate tax, but basically it is a tax, usually in 
addition to the inheritance tax, imposed to take 
full advantage of the maximum credit allowed 
by the Federal estate tax law. If the basic State 
inheritance or estate tax, as the case may be, is 
less than the maximum credit allowable under 
the Federal estate tax law for taxes paid to a 
State, the State “pick-up” tax increases the tax 


3. CCH, Va. Tax Rep., § 500. 
4. CCH, Cal. Tax Rep., § 201. 
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due the State so that it will equal the maximum 
credit allowed under the Federal law. The 
overall cost to the estate or to beneficiaries is 
therefore not increased by the “pick-up” type 
tax. 
Depending on State statutes, inheritance 
taxes are usually chargeable to the benefits on 
which that type tax is assessed or measured. 
Estate taxes are generally paid from the re- 
siduary estate, but the laws of the State where 
an estate is probated or administered may re- 
quire that the estate tax be apportioned among 
all the beneficiaries in ratio to the benefits re- 
ceived. Uncertainty in the apportionment field 
can be minimized by testator’s specifying in his 
will which funds are to be used to pay death 
taxes. The will could provide, for example, that 
all Federal and State death taxes be paid out of 
the residuary estate, without apportionment 
among specific devisees or legatees; or that all 
death taxes be paid from a particular trust fund 
or from insurance funds set up for that purpose. 
As a matter of statistics, at the time of writ- 
ing, 35 States have an inheritance tax and a 
“pick-up” tax, 3 States have an estate tax and 
“pick-up” tax (New York, Mississippi and 
Oklahoma), 5 States have a “pick-up” tax only 
(Florida, Georgia, Alabama, Arkansas and 
Arizona), 5 States an inheritance tax only or 
an estate tax only (Oregon, Utah, North and 
South Dakota, and West Virginia), Rhode 
Island has inheritance, estate and “pick-up” 
taxes, and Nevada has no type of death tax.' 


FEDERAL ESTATE TAX 


The Federal estate tax, applicable in the case 
of U.S. citizens or residents, is the tax that is 
usually given most attention in estate planning, 
and is imposed on the taxable estate. The term 
“taxable estate” refers to the total gross estate 
left by a deceased, less all deductions and the 
basic $60,000 exemption. When this figure is 
mentioned to service personnel, the usual re- 
action is, “Well I don’t have $60,000, so I don’t 
have to be concerned with estate taxes.” Ifthe 
“taxable estate” you leave were limited to money 
in the bank, or invested in securities, car and 
house, you might be safe in not studying the 
problem further, but those are not the only prop- 
erty interests taken into consideration in arriv- 
ing at the amount known as the “taxable estate.” 


BENEFITS SUBJECT TO TAX 


Most people realize that intangible personal 
property such as stocks, bonds, savings accounts, 
checking accounts, notes, etc., registered in the 

5. See note 1 supra. 
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name of an individual or bearer securities inthe — 


possession of an individual at time of death, and ~ 
any real or tangible personal property owned by 
him, would be part of his estate and subject to © 
applicable death taxes. What is commonly — 
overlooked is that there are other benefits that — 


heirs become entitled to by reason of death; and 


that it is the appreciated value of property as of 


the date of death that normally controls for tax 
valuation, not the purchase price.® 
Other benefits usually passing to a widow or 


children of a serviceman upon his death, which — 


are included within his estate for purposes of 
determining whether a Federal estate tax re- 
turn must be filed, include: the full value of 
jointly owned real and personal property, ex- 
cept such part thereof as may be shown to have 
originally belonged to the other or surviving 
joint owner and was never acquired from the 
decedent for less than full consideration in 
money or money’s worth;’ insurance proceeds 
payable on death of the insured serviceman are 


included within his estate unless it is payable | 


to some beneficiary other than the estate and 
the insured had no incidents of ownership in the 
policy (right to cash it in, borrow on it, change 
beneficiaries, etc.) ;* insurance proceeds subject 
to tax include National Service Life and Govern- 
ment Insurance ;* arrears in pay paid to a widow 
or beneficiary are part of the estate; and if the 
serviceman has retired, the value of benefits 
under the Retired Serviceman’s Family Protec- 
tion Plan (formerly Contingency Option Act) is 
included for Federal estate tax purposes. The 
value of benefits under the Family Protection 


Plan is determined by the age of the recipient — 


at the time of the death of the member and the 
amount the recipient or beneficiary receives. 
“Present Worth” tables are used to determine 
the estate tax factor, and that factor multiplied 
by the annual amount to be received, gives the 





value of the annuity which at present must be | 


included in the deceased member’s gross estate 
for estate tax purposes. For example, if the 
annuity benefits payable to a beneficiary total 
$3,000 per year and the present worth tables, 
(not a life expectancy table) based on the age 
of the beneficiary at time of death of the mem- 


6. Under section 2032 of the Internal Revenue Code of 1954 [26 
U.S.C. § 2032 (1958)] the executor may elect to value a decedent’s 
gross estate at a date other than the date of decedent’s death. 
This section spells out the procedure for making an election and 
specifies the applicable dates that may be used to lessen the 
amount of the tax when, within the year following the decedent’s 
death, the gross estate has suffered a shrinkage in its aggregate 
value. 

7. IRC 1954, section 2040, 26 U.S.C. § 2040 (1958). 

8. IRC 1954, section 2042, 26 U.S.C. § 2042 (1958). 

9. Rev. Rul. 55-662, CB 1955-2, p. 385. 
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ber, give a factor of 10, the value of the annuity 
for estate tax purposes would be $30,000. In 
the case of a retired flag or general rank officer 
who has elected the maximum one-half benefit 
for his wife and if the wife is relatively young at 
date of his death, the benefits to her under the 
Family Protection Plan could be valued at over 
$70,000.*° At the time of writing, the Treasury 
Department is studying a DOD request for re- 
consideration of a Revenue Ruling and there is 
a legislative proposal, DOD 87-81 “Contingency 
Option Act, Amend to Provide Tax Exemption”, 
to alter the tax impact on benefits under the 
Protection Plan. 


Other miscellaneous type items that may be 


| included in a decedent’s gross estate, even 
_ though in some instances they might not be 


items subject to probate procedures or subject 


to provisions of a will, are the following: gifts 


or certain property transferred during his life- 
time without adequate consideration, property 


ayable | _ over which the decedent had a general power of 


appointment," annuities, dower or curtesy of a 
surviving spouse or a statutory estate in lieu 
thereof, debts due the decedent, interests in busi- 
ness, insurance on the life of another, accumu- 
lated dividends, post mortem dividends and re- 
turned premiums on insurance, claims, rights, 
royalties, leaseholds, reversionary interests, 
household and personal effects, etc.'? 

Benefits paid to survivors after death of a 
serviceman which are not part of his estate, for 
Federal estate tax purposes, include pensions or 
compensation paid to survivors by the Veterans 
Administration ;* Armed Forces gratuity pay, 
which was held not to constitute property of the 
decedent for Federal estate tax purposes;" 
amounts payable under the Social Security Act 
to the widow, children, or parents of a “fully 
insured” or “currently insured” decedent,* and 
since the above benefits are not part of the estate 
of a deceased serviceman, but a benefit paid by 
the Government to his surviving widow, children 
or dependent parents, such benefits should like- 
wise not be part of his estate for purposes of 
State death taxes. 


FILING OF FEDERAL RETURNS 


A Federal estate tax return must be filed for 
the estate of every citizen or resident of the 
United States whose gross estate, including all 


10. For a detailed discussion of COA or Protection Plan benefits [10 
U.S.C. 1431-1446 (1958)], see JAG JOURNAL of March 1961, 
“The Tax Impact of the Contingency Option Act.” 

11. IRC 1954, section 2035-2038, 26 U.S.C. §§ 2035-2038 (1958). 

12. Instructions for Schedule F, U.S. Estate Tax Return, Form 706. 

13. Section 1001, Veterans’ Benefits Act of 1957, P.L. 85-56, 38 U.S.C. 
§ 3101 (1958). | 

14. Rev. Rul. 55-581, CB 1955-2, p. 381. 

15. ET 18, CB 1940-2, p. 285; Rev. Rul. 55-87, CB 1955-1, p. 112. 
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types of property described by statute, such as 
that discussed above as being subject to tax, 
exceeded $60,000 in value at the date of death.** 
The return must be filed within 15 months after 
the date of the decedent’s death, even though 
there may be no tax due because of deductions 
and exemptions.”" 

The property left by a deceased may be sub- 
ject to claims for debts, medical and funeral 
expenses, expenses incurred in administering 
property subject to claims and for mortgages 
andliens. Theadministrator or executor of the 
estate is liable for paying such claims against 
the estate and these payments are deducted from 
the gross estate, leaving what is called the “ad- 
justed gross estate.” The marital deduction, if 
any, is deducted from the adjusted gross estate 
and the $60,000 basic exemption is then de- 
ducted to arrive at the “taxable estate.” 


MARITAL DEDUCTION 


One of the most important deductions avail- 
able to estate planners for the purpose of avoid- 
ing Federal estate taxes is the marital 
deduction provided by section 2056 of the In- 
ternal Revenue Code of 1954. The maximum 
marital deduction allowable is equal to one-half 
of the adjusted gross estate. To qualify, prop- 
erty must pass to the surviving spouse either 
outright or as a life interest with a general 
power of appointment. As mentioned above, 
the “adjusted gross estate” is generally the gross 
estate less debts and administration expenses. 
If full advantage is taken of the marital deduc- 
tion, an adjusted gross estate would have to be 
over $120,000 before there would be any Fed- 
eral estate tax assessed. 

The technicalities surrounding the “marital 
deduction” could be the subject of several JAG 
JOURNAL articles, but in brief, if the surviving 
spouse, man or woman, has only a life interest 
with no right or power to say who gets the 
corpus or principal upon his or her death, or if 
the surviving spouse’s interest is “terminable” 
or could be terminated by certain occurrences, 
such an interest would not qualify for the mari- 
tal deduction. Interests which qualify for the 
deduction, however, are not limited to property 
received outright under a will. For example, 
life insurance proceeds payable to a surviving 
spouse may qualify; a survivor’s rights in 
jointly owned property or property owned by 
entirety could qualify ; dower and curtesy rights 


16. IRC 1954, 26 U.S.C. § 6018 (1958) ; Reg. section 20.6018-1 (1962). 

17. IRC 1954, section 6075, 26 U.S.C. § 6075 (1958). Also, a pre- 
liminary notice must be filed within two months of decedent’s 
death if no executor or administrator qualifies within that period ; 
or if one qualifies, within two months of death, the preliminary 
notice must be filed within two months of the qualification. 26 
U.S.C. § 6071 (1958); (Treas. Reg. § 20.6071-1) (1962). 
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or a statutory interest in place of such rights 
could qualify; benefits payable under option 1 
(to wife) or 1 and 4 (added provision 4 to 
terminate withholdings if wife dies first) of 
the Retired Serviceman’s Family Protection 
Plan (formerly COA) would qualify for the 
marital deduction, but option 2 (benefits for 
children) would not; the option 3 benefits (wife 
and children) under the Protection Plan would 
probably qualify for marital deduction benefits 
if there was no eligible child on the date of 
death of the member, since all possible benefits 
would be the widow’s."* 


MARITAL DEDUCTION ILLUSTRATED 


The value of the marital deduction for Fed- 
eral estate tax purposes is best shown by an 
example. The tax brackets for the tax range 
from 3% to 77%, so the relative effect or benefit 
of any deduction increases with the size of the 
taxable estate. To limit the example to a 
realistic estate for a serviceman who has in- 
vested well or has inherited a moderate amount 
of property, an estate of about $155,000 will be 
used. Assuming debts, doctor bills, funeral and 
administration expenses are approximately 
$5,000, a gross estate of $155,000 would be re- 
duced to $150,000. This $150,000 is referred 
to as the “adjusted gross estate.” It is this 
amount which determines the maximum marital 
deduction. Everything left to the surviving 
spouse up to the maximum of one-half of the 
adjusted gross estate, as mentioned above, quali- 
fies for the deduction. This leaves $75,000 from 
which is deducted the basic $60,000 exemption, 
leaving $15,000, which is the “taxable estate.” 
The Federal estate tax on $15,000 would be 
$1,050. 

Suppose, on the other hand, that insurance 
was made payable so that all the surviving 
spouse receives is a life interest, that the bene- 
fits payable under the Family Protection Plan 
option 3 do not qualify for the marital deduction, 
and that all other property was left in trust, 
income to wife, remainder to children, so that no 
appreciable amount of property qualifies for the 
marital deduction. The only deduction from 
the $150,000 adjusted gross estate would be the 
$60,000 basic exemption, leaving a taxable estate 
of about $90,000. The tax on that amount would 
be $17,900, or $16,850 more than if full advan- 
18. P-H Fed., Est. and Gift Taxes Vol., § 120,570(50) lists prop- 


erty interests qualifying for the marital deduction and cites IRS 
Letter, 5-12-49, as follows: 
Marital deduction allowable for annuity paid to surviving 
spouse under retirement or pension plan where all amounts 
payable under the contract are receivable by the spouse and 
terminate with her death, and no other person may thereafter 
possess or enjoy any part of the property. 
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tage had been taken of the marital deduction. © 

Taking full advantage of the marital deduc. 7 
tion may not always be the best estate planning ~ 
so far as taxes areconcerned. This is illustrated 
by an example given in Prentice-Hall Executives _ 
Tax Report of November 13, 1961: Assume a ~ 
husband has an estate of about $120,000 and his © 
wife has a separate adjusted gross estate of © 
about $80,000. If the husband dies first, taking © 
the maximum marital deduction by leaving $60,- 
000 to his wife and the rest to his son, and if the 
wife dies later leaving all to their son, the son 
eventually gets $184,900. If the husband and 
wife each leaves everything directly to their son, © 
he gets $188,900. But, if the husband takes a 
marital deduction of only $20,000 by leaving | 
that amount to his wife, the son eventually gets 
$190,400. 





STATE DEATH TAXES | 


As mentioned earlier, most attention in estate | 
planning is directed toward the Federal estate 


4 


tax, but State death taxes should not be ignored. | . 


In general, it is the State of domicile of the de- | 


ceased where a will is probated or an estate is 
administered, where the death tax will be 
assessed ; however, if real property is owned in 
States other than the deceased owner’s domicile ) 
or if he owns tangible personal property situated | F 
in other States, such property is normally sub- 


| 
. 


ject to tax in the State where situated rather F 


than the State of domicile. In the case of a 


serviceman dying on active duty, section 514 of | 
the Soldiers and Sailors Civil Relief Act *® would 


apply to personal property and it is deemed not 


to be located, for tax purposes, in any State other | 


than his State of domicile. This adds another | 
reason to those given in JAG NOTICE 5840 of 


21 December 1961, for being consistent in treat- | 
ing one State as your domicile. If a serviceman | 


is inconsistent, it is possible his estate may pay 


death taxes to more than one State on the same | 
property. Aserviceman should be sure the State 
specified in his will is actually his domicile. He | 


could not specify a State in which he has never 


lived, for example, and thereby make it his | 
Also, it is normal procedure for rec- | 


domicile. 
ords to be checked to see that a decedent has paid 
applicable State income and property taxes, and 
if not, the widow may find that such back taxes 
have been deducted before the estate is distrib- 


uted to her. Because an individual has escaped | 
State income or property taxes while alive, does 


not mean his estate will. 

Exemptions, tax rates and the many other de- 
tails involved vary from State to State and it 
is not possible to discuss them at length in this 


19. 50 U.S.C. App. § 574 (1958). 
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article. The difference in death taxes between 
States can be illustrated by considering an un- 
complicated estate as it would be taxed if situ- 
ated in either California, Virginia or Florida 
(three popular retirement States). For even 
the most simple situation, it would take many 
pages to go into detail for each State, but we can 
mention a few of the more important rules. 
California is a community property State so 
that half of everything the husband acquired 
during marriage (with a number of exceptions) 
is considered to be the wife’s property and that 
half is therefore not subject to tax on husband’s 
death (and vice versa). A recent amend- 


' ment to the California law has provided 


an additional benefit in connection with com- 
munity property. Effective September 15, 


or a general or special power of appointment 
in conjunction with the one-half of the commu- 


_ nity property subject to the testamentary dis- 
state is © 


will be © 
wned in| 
lomicile | 
situated | 
lly sub- | 3 
rather | 


position of the husband. Virginia and Florida 
are not community property States, but have 
other exemptions that California may or may 
not have. California exempts $50,000 of insur- 
ance payable to named beneficiaries whereas 
Virginia exempts all insurance payable to 
named beneficiaries. Insurance payable to the 
estate, so that it would be distributed in accord- 
ance with the will, would be taxable in all three 
States. Virginia, Florida and California follow 
the Federal rule that property owned in joint 
ownership (assuming it is not community prop- 
erty) is presumed to be the property of the de- 
ceased unless the survivor can show he or she 
actually contributed to or owned a portion or all 
of the property originally and then, to that ex- 
tent, it is not taxed as part of the estate of 
deceased.”” Florida has only a “pick-up” estate 
tax, so that there is a tax paid to Florida only if 
the estate is large enough (at a minimum, over 


- $100,000) to qualify for a deduction under the 


Federal law for death taxes paid to a State. 
The Florida tax should result in no additional 
expense (other than the cost of making up the 
return) to the estate, because any tax paid to 
Florida would result in a credit against that 


owed under the Federal estate tax.”* 

For purposes of illustration, let’s assume a 
retired serviceman dies leaving property com- 
posed entirely of money, taxable securities and 
real property, all situated for tax purposes in one 
of the three States we are considering, and an 
adjusted gross estate, as defined above, valued 
at about $150,000. If everything is left to the 
widow the death taxes would be approximately 
as follows: 


Federal Estate Tax—$1,050 

California Inheritance Tax—$0 to $6,650 depending 
on amount and disposal of community property. 

Virginia Inheritance Tax—$950 

Florida Estate Tax—None 


The above figures would of course change with 
any of a great number of circumstances and, for 
the Virginia and California inheritance taxes, 
with the class of beneficiaries (i.e. children, 
brothers or sisters, etc.).22 Depending on how 
the property is owned and willed, the tax in 
California could be less or more than if living 
in Virginia. The example is given merely to 
illustrate that choice of domicile or where an 
individual is living and domiciled at time of 
death can make a difference in death taxes. 

The impact of State death taxes is even more 
obvious in larger estates. The following exam- 
ple uses four States and a variation of a situation 
used in a Prentice-Hall “example. Assume that 
a successful executive leaves an estate—after 
debts and expenses—of $700,000 to his wife, 
taking full advantage of the marital deduction. 
Four State death taxes on such an estate are 
compared to show how choosing a domicile can 
affect the size of an estate, after taxes. 





Federal Tar 
(After credit Total 
for State Death 
Domicile StateTaxv death tar) Tazee 
New York $12,500 $73,300 $85,800 
Connecticut (No marital 
deduction) ~----------- 43,550 173,300 116, 850 
New Jersey (No marital 
deduction) ~-.--------- 35,950 73,300 109, 250 
Florida 5,200 73,300 78,500 





The above example also illustrates that if an 
individual’s domiciliary status becomes so 
“fouled-up” that two or three States are able, 
under their laws defining residence or domicile 
for tax purposes, to assess death taxes, the re- 





20. Some States, such as Wisconsin, treat jointly owned property as 
being owned in proportion to the number of owners, i.e., 50-50 
if two owners, regardless of who paid for it. If husband dies, 
only half the value would be included in his estate even though 
he paid for all; and if wife dies, half would be taxable in her 
estate even though she had contributed nothing. In other States, 
such as Maryland and Pennsylvania, jointly owned property pass- 
ing to a surviving spouse is entirely exempt from the inheritance 
tax. 
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21, Comments are based on State laws as summarized in CCH Tax 
Reporters of the respective States. 

22. Tax rates under the California inheritance tax vary, depending 
on the size of the estate and class of beneficiary, from 2% to 
24%. The rates under the Virginia law vary, depending on the 
size of estate and class of beneficiaries, from 1% to 15%. Rates 
under the Florida law depend on the maximum available credit 
under the Federal estate tax law. 

23. P-H Executives Tax Rpt., Sept. 18, 1961. 
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sults could be catastrophic so far as the estate 
plan is concerned.” 


GIFT TAXES 


There are a great number of ways to reduce 
the size of an estate to minimize the impact of 
death taxes, but whether they would accomplish 
the desires of the owner or testator depends on 
allthe circumstances. The most obvious way to 
cut down the size of an estate is to make gifts, 
either via trusts or outright. Here again the 
laws of the State of domicile would have to be 
examined to determine whether a State gift tax 
is applicable.” 

For Federal gift tax purposes, no gift tax 
return would have to be filed by any donor unless 
gifts to any one individual totaled over $3,000 
in one year.”* Under various State laws it may 
be that a return is required for much smaller 
gifts. Under the Federal law, in addition to the 
$3,000 annual exclusion per donee there is a 
$30,000 life time exemption for gifts.” The 
tax, after exclusions and exemptions, is imposed 
on the donor. It is his responsibility to file the 
return if gifts totaling more than $3,000 are 
made to any donee during the year. 

There is a marital deduction for gifts similar 
to that discussed for the Federal Estate Tax, so 
that if a qualifying gift is to the donor’s spouse, 
50% isexempt.** For example, a husband could 
give $66,000 in one year to his wife without be- 
coming liable for a Federal gift tax, although a 
return would be required. It works out this 
way—one-half of the $66,000 is exempt by rea- 
son of the marital deduction; of the remaining 
$33,000, $3,000 is excluded under the annual ex- 
clusion and the $30,000 lifetime exemption 
(assuming none of the exemption has been pre- 
viously used) exempts the remainder. 

If a husband makes a gift to a child or any 
other individual, and if his wife joins in the 
gift, or consents to gift-splitting, her exemption 
and exclusion can be added.” Therefore, a hus- 
band, joined by his wife, could make a gift 
totaling $66,000 in one year to one child with- 
out becoming liable for a gift tax, although re- 
24. See JAG JOURNAL of Feb. 1957, “Residence and Domicile of 

Servicemen,” in which mention is made of the case of Texas v. 

Florida, 306 U.S. 398, where Texas, New York, Florida, and 

Massachusetts all cl dad d as a domiciliary. If the 

death taxes of all four States and the Federal estate tax had 

been paid, the entire 44 million dollar estate would have been 


consumed. 
Twelve States have gift taxes: 








25. California, Colorado, Louisiana, 
Minnesota, North Carolina, Oklahoma, Oregon, Rhode Island, 
Tennessee, Virginia, Washington, and Wisconsin (1962 Martin- 
dale Hubbell Law Directory, Vol. IV Law Digests). 

IRC 1954, section 2503, 26 U.S.C. § 2503 (1958). 

IRC 1954, section 2521, 26 U.S.C. § 2521 (1958). 

IRC 1954, section 2523, 26 U.S.C. § 2523 (1958). 

IRC 1954, section 2513, 26 U.S.C. § 2513 (1958). 


26. 
27. 
28. 
29. 
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turns would be required to be filed by both” 
spouses. By filing returns in which one spouse 
consents to the gift by the other, they are in| 
effect each making gifts of $33,000, each has" 
the $3,000 annual exclusion and a $30,000 ad 
cific exemption. 

The $30,000 exemption may be used only once, 
but the $3,000 exclusion applies each year to | 
each donee. If no gifts are made during the | 
year, the “exclusion” is lost. Even though hus- | 
band and wife have given $66,000 to one child, © 
for example, and used up their respective © 
“exemption”, they could in future years each 
give $3,000 to any number of individuals and © 
take advantage of their annual “exclusions.” If _ 
they had five children, husband and wife could , 
each give $3,000 to each child tax free, or a total | 
of $30,000 in one year without becoming liable — 
for a Federal Gift Tax. Whether there would 
be a State gift applicable would depend on the | 
law of the State of domicile of the donor or | 
donee, depending on where the gifts were made. 

Gifts made within three years of death are 
presumed to be in contemplation of death for | 
Federal estate tax purposes.** It could be longer r 
or shorter under State death tax laws. This 
means that a gift made within three years of 
death would be included within the estate of the 
deceased donor for estate tax purposes unless | 
the estate representative could prove that the | 





gift was not made in contemplation of death. 
For this reason gift practices of the decedent 
in prior years are important in rebutting any 
presumption of a gift made in contemplation of 
death. Any gift tax paid would be credited | 
toward the estate tax computed on the value of 
a gift included within the estate. 


Assuming gifts over the amount of the annual | 


exclusion and lifetime exemption are made, the 
gift tax rates basically are 75% of the estate tax 
rates, but are cumulative in nature. If gifts 
over the amount of the exclusion and exemption 
are made so that there are taxable gifts made 


in successive years, the taxable gifts made in | 
previous years are added before figuring the | 


tax rate on the current year’s gifts. This means 


that a point may be reached where the gift tax 
would be larger than if the same property | 


passed to beneficiaries by inheritance and was 
subject to estate taxes. 


To avoid being included within an estate for | 


death tax purposes, a gift must be bona fide. 
It cannot be a sham with the donor retaining a 


beneficial interest, a reversionary interest or | 


complete control. 
30. IRC 1954, section 2035, 26 U.S.C. § 2035 (1958). 
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GIFTS TO MINORS 


A relatively recent development in the gift 
field is the Uniform Gifts to Minors Act which 
has been adopted by 47 States. The other 3 
States (Alaska, Georgia, New Jersey and D.C.) 
have Model Gift laws, so that it is possible in any 
State to make gifts to minors without formal 
trust or guardianship complications. Under the 
Uniform Act, a gift of registered securities may 
be made by a donor’s buying stock, for example, 
and registering it in his own name as custodian, 
under the Uniform Gifts to Minors Act of his 
domiciliary State, for the named minor. The 
Uniform Act prescribes details, which may vary 
slightly from State to State, concerning powers 
of the custodian to sell and reinvest, require- 
ments concerning delivery of property to the 
donee or successor custodians, procedure to fol- 
low in case of death of donor-custodian or donee, 
etc. 

Bearer securities may be given by naming a 
third party as custodian, who could be an adult 
member of donee’s family or a guardian of the 
minor in Model Law States or any other adult 
person or a trust company in Uniform Act 
States. The gift of bearer securities is accom- 
plished by their delivery to the designated cus- 
todian accompanied by a Deed of Gift, the form 
for which is specified by the State law. The 
donor cannot make himself custodian of bearer 
securities. 

Gifts under the Uniform Act are irrevocable. 
A parent cannot register securities in the name 
of his son, with the parent as custodian, and then 
later change his mind and use the stock for his 
own, the parent’s purposes. The Internal Rev- 
enue Service has ruled that if income from stock 
given in this manner is used in discharge of a 
legal obligation of any person to support a 
minor, such as for the support, education or 
other expenses normally required from a parent 
for his child, such income is taxable to the one 
liable for support.*?. The Service has also ruled 
that if the donor-custodian dies before the child 
reaches 21, the value of the stock or security 
is included in the estate of the donor for estate 
tax purposes.*? 

Income received from securities or invest- 
ments given under the Uniform Act is taxable 
to the minor-owner currently, not to the donor 
or custodian, unless the income is used to relieve 
a legal obligation of the parent. The income 
need not be distributed but may be accumulated 
for delivery to the donee when he or she reaches 





31. Rev. Rul. 56-484 and Rev. Rul. 59-357. 
32. Rev. Rul. 57-366 and Rev. Rul. 59-357. 


21. Assuming the income and/or principal are 


used for college in later years, if the child’s 
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income or principal used for his education are 
in a greater amount than that contributed by 
the parent, it could be that the child will no 
longer qualify as a dependent because of the 
50% support test.* 


CONCLUSION 


There are almost unlimited possibilities and 
arrangements that may be followed to take ad- 
vantage of exemptions or to reduce the size of 
estates through inter vivos trusts and gifts so 
as to avoid death taxes, but these should not be 
attempted without expert advice, preferably 
from lawyers specializing in estate planning. 
There is always the danger that attempts to 
avoid taxes may result in defeating the overal! 
desires of a testator and that a saving on taxes 
may be less important than other considerations. 
This is especially true in relatively small estates. 
The overall expense resulting from trusts and 
attorneys’ fees in the probate or administration 
of estates complicated by tax gimmicks may be 
more than if a simple will had been used without 
attempting avoidance. Also, there are many 
instances of elaborate tax saving schemes that 
were expensive to set-up and deprived the owner 
or donor of some or all of the income and control 
and then ended up being taxed anyway because 
of a change in the law closing a “loophole”, a 
change in a Revenue ruling or a court decision. 

The examples outlined in this article illustrate 
why expert advice should be obtained before em- 
barking on an estate planning program. There 
are many sad cases where death, gift and in- 
come taxes have been avoided, but the donor, 
his dependents or donees ended up with less 
money for their needs than if the tax considera- 
tions had been ignored. To cite one last un- 
fortunate example, suppose a serviceman is 
living on his service pay or is without outside 
income; that he has not accumulated an estate 
of any size; that he has a large mortgage or 
deed of trust on the house he is buying and on 
which he is paying 6% or more interest ; and that 
he gets ahead so that he has $3,000 in his savings 

(Continued on page 128) 





33. “. .. in the area of higher education, it is safe to say that the 
parent’s obligation to provide support for education would end, 
in every State, prior to the college level .... 

The amount of trust income used in paying the tuitional cost 
of a college education for the child would not be taxable to the 
parent because the payments do not discharge any legal obliga- 
tion imposed upon the parents by local law. However, the parent 
would be chargeable with the portion of trust income used in 
paying the child’s room and board at college, since these pay- 
ments would be in discharge of his legal obligation to provide 
support.” (Commerce Clearing House, Inc. Standard Federal Tax 
Reports, Vol. XLIX, No. 24, 16 May 1962, Part I, p. 12). 
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NEGOTIATED PLEA (Continued from page 110) 
Russo ** suggested the possibility that reviewing 
authorities were not limited in their mitigating 
action on sentences to approving penalties less 
severe in degree, but might also convert penalties 
adjudged by a court to more lenient punishments 
of a different kind. Recently, however, the 
Court has limited this possibility, by holding 
that a convening authority is powerless to 
change an adjudged sentence of a year’s confine- 
ment and total forfeitures to a bad conduct dis- 
charge,*® but that a sentence to a bad conduct 
discharge might be converted to partial for- 
feitures and confinement for three months.*? 
The question arises, therefore, whether this 
“conversion’ ’technique is available to convening 
authorities to fashion punishments in accord- 
ance with pretrial agreements. 

The question may be illustrated by the case of 
an accused who concludes a pretrial agreement 
for six months’ confinement, partial forfeitures, 
reduction and no punitive discharge. The court 
adjudges only a BCD and reduction. May the 
convening authority, to stay within the agree- 
ment, approve, in addition to the reduction and 
by “conversion” of the BCD, six (or fewer) 
months of confinement and partial forfeitures? 

It seems likely that he may not if the agree- 
ment is drafted according to the Form set out 
in the SECNAV Instructions, wherein it is 
provided: 

That it is expressly understood that for the purpose 
of this agreement the sentence is considered to be in 
these parts, namely: the punitive discharge, period 
of confinement or restraint, amount of forfeiture or 
fine, and reduction in rate or grade; 

That should the court award a sentence which is 
less or a part thereof is less than that set forth and 
approved in the agreement, then the convening au- 
thority, according to law, will only approve the lesser 
sentence. 


Applying the rule that pretrial agreements are 
to be construed in favor of the accused, it would 
appear that these provisions would be held to 
mean that each part of the sentence adjudged is 
to be treated separately, and that “conversion” 
of punishments to achieve a sentence which, 
taken as a whole, is both within the agreement 
and less severe than that adjudged, may not be 
effected. 

Perhaps a redraft of the language of the 
agreement would lead to a different, more just 
result. But the same advantage can also be 
achieved by an easier technique—providing in 
the alternative for what the convening authority 
will do with various adjudged sentences. Thus, 
45. 11 USCMA 352, 29 CMR 168 (1960). 


46. United States v. Johnson, 12 USCMA 640, 31 CMR 226 (1962). 
47. United States v. Prow, 13 USCMA 63, 32 CMR 63 (1962). 
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in a few alert commands pretrial agreements 
have recently been concluded which contain one 
combination of punishments to apply in the 
event the court adjudges a punitive discharge, 
and a different combination where no discharge 
is adjudged. This technique has the advantage 
of great clarity and simplicity; it tells the ac- 
cused exactly what may happen to him; and it 
keeps the convening authority from having to 
approve a ridiculously light sentence where the 
punishments adjudged by the court are not those 
which were thought most likely. 


CONCLUSION 


Five years’ experience in the Naval service 
with pretrial agreements, negotiated according 
to procedures laid down in Secretarial direc- 
tives, has proved the worth of the practice to 
the Government as well as its advantages to a 
great many accused. Provlems resulting from 
negotiated pleas, many of which are discussed 
above, have not compromised the utility of these 
agreements, where they are deliberately and 
thoughtfully negotiated by counsel who know 
what they are doing, and who see to it that the 
accused does, too. 





ARGUMENT ON SENTENCE = (Cont'd from page 114) 
cases where error was found. That is, a failure 
to take time before argument to prepare even a 
rough outline of the thoughts counsel wishes to 
convey to thecourt. If asummation is carefully 
prepared, counsel can avoid the obvious pitfalls 
which extemporaneous summation may lead him 
into. If necessary, a short recess before sum- 
mation should be requested and the matter to be 
presented should be weighed and checked 
against the evidence which has been introduced. 


informed the court that the maximum authorized punishment for 

the offense was five years. In its opinion the Court stated, in 

part, 
* * * Moreover, he tellingly informed the court, in effect, that 
accused had already received all the consideration to which he 
was entitled at the hands of the convening authority by reason 
of the reference of the charge to trial by special court-martial. 
+» Certainly, no room is left for any other inference from 
the conjoining of his statement of the prescribed maximum pun- 
ishment for larceny and the declaration that mitigation is not 

ded for a special court-martial in this case. 

Again, the Court held that reduction of only the confinement 
and forfeitures portion of the sentence by the reviewing au- 
thorities as the cure for this error was inadequate. (United 
States v. Boese, 13 USCMA —, 32 CMR —.) 

Compare United States v. McDowell, 13 USCMA —, 32 CMR 
—, another recent case, in which trial counsel attempted to 
introduce into evidence a letter from the accused’s division 
officer, “‘as a matter of aggravation.” He stated that it would 
“give the court some idea as to the character and value that 
McDowell has to the Navy.” The president read the letter and 
refused to admit it. The Court held that the remarks of 
counsel in seeking to introduce the obviously inadmissible 
document might reasonably be said to have influenced the 
court to include the penalty of the discharge in the sentence. 
The Court held that the reassessment by the reviewing authority 
which left the punitive discharge undisturbed did not eliminate 
the prejudice to the accused. 
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THE ZEMARTIS RULE (Continued from page 102) 


voyant he will not know at the time of the plea that the 
accused may receive additional punishment. It becomes 
more difficult, then, for him to discover whether the ac- 
cused is fully aware of the effect of his plea. 

This problem formed the factual framework for the 
decision of the Court of Military Appeals in United 
States v. Zemartis.“ In this case the accused, at trial by 
special court-martial, pleaded guilty to an unauthorized 
absence of twenty-six days. The president then advised 
the accused that the maximum sentence the court could 
award for the offense to which the accused pleaded 
guilty was confinement at hard labor for six months, 
forfeiture of two-thirds pay per month for six months, 
and reduction to seaman recruit. As far as the presi- 
dent knew at the time, his instruction was accurate.” 
After indicating that he understood the warning, the 
accused persisted in his plea and was convicted. Evi- 
dence of three previous convictions was introduced dur- 
ing the presentencing proceedings. Now the court also 
was authorized to adjudge a bad conduct discharge.” 
The accused was not reinstructed on the increased limits 
of punishment and no further opportunity was given the 
accused to withdraw his plea. The court was properly 
instructed on the maximum punishment imposable and 
the sentence adjudged included a bad conduct discharge 
which was later disapproved by a Board of Review. 
Upon certification,“ a majority of the Court of Military 
Appeals, speaking through Judge Ferguson, decided 
that the president’s failure to warn the accused that a 
bad conduct discharge could be adjudged upon the in- 
troduction of two or more previous convictions, or, in the 
alternative, failure to afford the accused another op- 
portunity to withdraw his plea after the previous con- 
victions had been introduced, was clearly error.® The 
accused was entitled to rely upon the president’s advice 
at the time his plea was entered and where a court- 
martial adjudges a sentence more severe than that which 
the accused “was led to believe” was authorized, preju- 
dice inevitably follows.” Judge Latimer dissented, em- 
phasizing the lack of evidence that the accused was not 
properly instructed by his counsel; the unliklihood of im- 
providency since the accused pleaded guilty only to un- 
authorized absence; that the accused was not misled by 
the president into pleading guilty because the accused’s 
plea preceded the president’s advice; and, finally, that 
no “fundamental right or privilege” of the accused had 
been violated.” 

In United States v. Downing,* the Court of Military 
Appeals had before it a fact-complex almost identical 
with Zemartis. The court rendered a per curiam deci- 
sion, holding that the Zemartis principle controlled. 
Once again the Court affirmed a Board of Review deci- 
sion which disapproved a bad conduct discharge imposed 
by a special court-martial. 

11. 10 USCMA 353, 27 CMR 427. 

12. MCM 1951, para. 127c, sec. A, as amended, EO 10565, 3 CFR 206 
1954). 

13. scat 2088, para. 127c, sec. B. 

14. See UCMS art. 67(b) (2), 10 USCA 867(b) (2). 

15. U.S. v. Zemartis, supra note 1, at 355. 

16. Ibid. 


17. 10 USCMA at 356-357. 
18. 11 USCMA 650, 29 CMR 466. 
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The Zemartis rule was somewhat limited in the later 
case of United States v. Clark.” There an accused had 
pleaded guilty to an unauthorized absence for which a 
punitive discharge was not authorized. The president 
advised the accused that he could be sentenced to the 
“maximum punishment authorized” for the offense, 
utilizing the language set forth in the Trial Guide por- 
tion of the Manual.” The president did not inform the 
accused of the effect two previous convictions would have 
on the limits of punishment, overlooking a conditional 
type of instruction for which provision is also made in 
the Manual Trial Guide™ Three previous convictions 
were introduced. The accused was not reinstructed nor 
given another opportunity to withdraw his plea. But 
after the court members were instructed on the now in- 
creased maximum imposable punishment, defense coun- 
sel made an argument requesting the court not to 
adjudge a bad conduct discharge. Two weeks after the 
trial at which the accused did receive a bad conduct dis- 
charge, he petitioned the convening authority to suspend 
the sentence and restore him to duty on probation. The 
petition was granted and, later, a Board of Review ap- 
proved the sentence which included, inter alia, a sus- 
pended bad conduct discharge. Three separate opinions 
were rendered by the Court of Military Appeals. A ma- 
jority of the Court concurred in affirming the decision 
of the Board of Review. Chief Judge Quinn distin- 
guished the Zemartis and Downing decisions on the 
grounds that in those cases there existed a fair risk the 
accused might have been misled by the president’s warn- 
ing, whereas, in the instant case, the argument of de- 
fense counsel and the accused’s subsequent request for 
probation indicated the accused was fully aware of the 
sentence which might be adjudged at the time he per- 
sisted in his plea.” Judge Latimer concurred, stating 
that he was unwilling to assume the accused entered a 
guilty plea because he and his counsel were wanting in 
“foresight and forethought.”* Judge Ferguson dis- 
sented. He was of the opinion that the Zemartis and 
Downing decisions required a proper warning at the time 
of the plea or a reinstruction and an additional oppor- 
tunity to withdraw the plea once the requisite previous 
convictions were introduced.“ While recognizing that 
the accused was aware of the increased punishment 
yardstick at the time the defense counsel argued the 
sentence, Judge Ferguson did not believe this cured the 
error because it did not appear the accused knew he 
could withdraw his plea.* 

The Zemartis problem has recently appeared in a dif- 
ferent guise before various Navy Boards of Review. 
Here the accused pleads guilty to an offense or offenses 
for which a bad conduct discharge is authorized. The 
president instructs the accused, in accordance with the 
Manual Trial Guide,” that he may be sentenced to the 
“maximum punishment” authorized. The president, fol- 
lowing the Trial Guide,” supplements this instruction 
19. 12 USCMA 363, 30 CMR 363 (1961). 

20. MCM 1951, app. 8a, at page 509. 

21. Id at page 510. 

22. U.S. v. Clark, supra note 19, at 364-365. 
23. Id at 365. 

24. Id at 367. 

25. Id at 367-368. 

26. MCM 1951, app. Sa, at page 509. 

27. Id at page 510. 
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by telling the accused that if evidence or two or more 
previous convictions are introduced he may receive a bad 
conduct discharge. No previous convictions are in- 
troduced and the accused is sentenced to a bad conduct 
discharge. The Boards of Review have unanimously 
held that the warning of the president is erroneous and 
misleading because it implies the accused could only re- 
ceive a bad conduct discharge if evidence of two or more 
previous convictions were introduced. The Boards 
have cured the error by disapproving the bad conduct 
discharge,” although in cases where the record indicates 
that the accused was not actually misled, reliance has 
been placed on the Clark rationale, the error being 
characterized as harmless.” But where doubt exists, it 
is resolved in favor of the accused.” 

Perhaps the Zemartis doctrine was extended to its 
outermost limits by a Board of Review in the case of 
United States v. Johnson.“ In this case the accused at a 
special court-martial pleaded guilty to an unauthorized 
absence of sixteen days and failure to obey a transfer 
order. The president properly instructed the accused on 
the maximum imposable punishment for the offenses to 
which he pleaded guilty, but did not instruct him on the 
effect of two previous convictions since the disobedience 
offense authorized a bad conduct discharge.“ Two pre- 
vious convictions were introduced and the accused re- 
ceived a bad conduct discharge. The Board of Review 
disapproved the finding of guilty of the disobedience of- 
fense, leaving only the unauthorized absence for which a 
bad conduct discharge was not juthorized.“ And, since 
the accused was not instructed on the effect of two 
previous convictions which were now necessary to per- 
mit adjudgement of a bad conduct discharge, the Board 
held that the case was sufficiently similar to Zemartis to 
require a rehearing. On certification, a majority of the 
Court of Military Appeals reversed the Board’s disap- 
proval of the guilty finding to the disobedience offense 
and found it unnecessary to review the Zemartis issue. 
In his dissent, however, Judge Ferguson stated that 
since the accused had pleaded guilty to an offense for 
which a bad conduct discharge was authorized, the presi- 
dent was not required to foresee possible reversal at the 
Board level. Hence, the president was not required to 
instruct on the effect of two previous convictions.* It 
does not seem too presumptuous to predict that if the 
same issue is again presented to the Court of Military 
Appeals the Court would apply the reasoning of Judge 
Ferguson’s dissent. 

Normally the Zemartis error and its variations will 
be completely avoided by proper instructions at the time 
of the plea. The instructions provided in the Manual 
Trial Guide seem inadequate, however, in light of the 
recent decisions of the Navy Boards of Review. It is 
submitted that the following insiructions will adequately 
apprise the accused of the meaning and effect of his plea, 
28. NCM 62 00051, Wambold, decided 30 Mar 1962 (unpublished) ; 

NCM 62 00097, Roderick, decided 23 Feb 1962 (unpublished; 
NCM 61 01889, Gingrich, decided 9 Feb 1962 (unpublished) ; NCM 
61 01517, McGuire, decided 9 Nov 1961 (unpublished). 

29. NCM 62 00097, Roderick, supra; NCM 61 01517, McGuire, supra. 
NCM 62 00051, Wambold, supra; NCM 61 61889, Gingrich, supra. 
31. NCM 61 01517, McGuire, supra. 

32. 12 USCMA 710, 31 CMR 296. 

33. MCM 1951, para. 127c, sec. A. 

34. Id. 

35. U.S. v. Johnson, supra note 32, at 714-715. 
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and enable the court to ascertain whether the accused ~ 


is fully aware of the punishments he may receive.” 


1. If the accused pleads guilty to an offense or offenses | 
for which a bad conduct is authorized, the following in- | 


struction should be sufficient: 
President: 
. Charge ) (the lesser included offense of 


By so doing you have admitted every elment of that (included) 
offense (those offenses). 


















. you have pleaded guilty to (Specification © 
) F 


Your plea subjects you to a finding of © 


guilty without further proof of that offense (those offenses), in | 
which event you may be sentenced by the court to a bad conduct © 





discharge, confinement at hard labor for months, forfeiture 
of $———— per month for months, and reduction to a 
You are legally entitled to plead not guilty and place the burden 








RCL. ERM 


upon the prosecution of proving your guilt of that offense (those i 


offenses). Your plea will not be accepted unless you understand 
its meaning and effect. Do you understand? 
Accused: Yes, sir. 
President: Understanding this, do you persist in your plea of 
guilty? 
Accused: Yes, sir. 
No further instruction is required.” 
2. If the accused pleads guilty to an offense for which 
a bad conduct discharge is not authorized, the following 
instruction must be given: 


President: , you have pleaded guilty to (Specification 
. Charge ) (the lesser included offense of ). 
By so doing, you have admitted every element of that (included) 
offense (those offenses). Your plea subjects you to a finding of 
guilty without further proof of that offense (those offenses), in 
which event you may be sentenced by the court to confinement 
at hard labor for months, forfeiture of $———— per month 
for months, and reduction to . However, if the court 
receives evidence of two or more previous convictions, the maximum 
punishment which could be adjudged for the offense(s) to which 
you have pleaded guilty would be a bad conduct discharge, con- 
finement at hard labor for months, forfeiture of $———— per 
month for months, and reduction to . 

You are legally entitled to plead not guilty and place the burden 
upon the prosecution of proving your guilt of that offense. Your 
plea will not be accepted unless you understand its meaning and 
effect. Do you understand? 

Accused: Yes, sir. 

President: Understanding this, do you persist in your plea of 
guilty? 

Accused: Yes, sir. 
































When giving these warnings the president must be- 
ware of two pitfalls. If the maximum imposable punish- 
ment authorized by the Table of Maximum Punish- 
ments ” exceeds the jurisdictional maximum punishment 
imposable by a special court-martial the president must 
only advise as to the maximum imposable punishment 
the special court-martial has the jurisdiction to award.” 
This rule must be followed throughout the trial. Sec- 
ondly, the “escalator” clauses do not become effective 


(Continued on page 128) 





36. The submitted instructions are geared to special courts-martial. 
The Zemartis problem, of course, is not peculiar to these fora. 
However, since the cases thus far decided by the Court of Military 
Appeals and the Boards of Review on this question have all in- 
volved special courts-martial, it is felt that the need for instruc- 
tional guidelines is most necessary in this area. 

. Instruction on the exact limits of punishment serve two purposes: 
It focuses the attention of the president and the accused most 
effectively on the limits of punishment; and it meets the dictum 
of Judge Ferguson that where the accused is advised as to the 
maximum permissable punishment, “such advice must be cor- 
rect.” U.S. v. Zemartis, supra note 1, at 355, n. 1. 

38. See the dissent of Ferguson, J., in U.S. v. Johnson, supra note 32. 

39. MCM 1951, para. 127c, sec. A. 

40. See U.S. v. Green, 11 USCMA 478, 29 CMR 294 (1960); accord 

U.S. v. Peters, 8 USCMA 520, 25 CMR 24 (1957). 
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WHERE TO WRITE FOR DIVORCE RECORDS 


LEGAL ASSISTANCE NOTE 


LEGAL ASSISTANCE OFFICERS from time to time 
receive inquiries such as, “Where do I write for a 
divorce record?” The following information, compiled 
by the National Office of Vital Statistics, U.S. Public 
Health Service, should be of some assistance in your 
reply to such inquiries. 

Federal Government departments and agencies do 
not file or index divorce or annulment records. Most 
States file such records in the central office of the State 
Registrar of Vital Statistics. The remaining States 
file these reports with the appropriate official in a city, 
county, or other local office. 

In the past, persons needing a certified copy of the 
divorce record and not knowing the name of the county 
where the record was filed usually found it necessary to 
write each county office in a State. Frequently this 
required more than 60 letters. This difficulty undoubt- 
edly contributed to the centralization of divorce records 
in 83 States and in four independent registration areas. 
However, the problem remains in some areas. 

Listed alphabetically below are State and other areas 
with information for divorce records. Independent reg- 
istration cities are shown under the State name. The 
fees are subject to change. 

In writing for a certified copy of divorce or annulment 
records, it is suggested that a postal money order be 
enclosed to cover the cost. Certain information is 
necessary to identify the correct record. In your let- 
ter, type or print carefully all names and addresses 
and supply the following information: 

1. Full name of husband and wife (including nick- 
names). 








. Present residence address. 
. Former addresses (as in court records). 
. Ages at time of divorce (or date of birth). 
. Places of birth (State or foreign country). 
. Date and place of divorce. 
. Type of final decree. 
Place of Cost of Information for obtain- 
divorce certified copy ing certified copies 
Alabama_---.-- $1.00........-- Clerk or Register of 
courts of equity in 
county where divorce 
was granted. 
eee err Since 1950: Bureau of 
Vital Statistics, Alaska 
Department of Health, 
4th and Maine Streets, 
Juneau, Alaska. 
Waites. ....2 Clerk of the United 
States District Court, 
Judicial Division where 
divorce was granted: 
Juneau (First Division), 
Nome (Second Divi- 











Place of 
divorce 


Cost of 
certified copy 


Information for obtain- 
ing certified copies 





American 
Samoa. 


Colorado___..- 


Connecticut___ 


Delaware_____- 


District of 
Columbia. 
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$1.00 (mini- 
mum). 





sion), Anchorage 

(Third Division), 
Fairbanks (Fourth 
Division), Alaska. 

Clerk of High Court, 
Pago Pago, American 
Samoa. 

Clerk of Superior 

Court in county 

where divorce was 
granted. 

Clerk of County or 
Chancery Court in 
county where divorce 
was granted. 

Since 1923: Copy of 
partial record avail- 
able from Bureau of 
Vital Statistics, State 
Department of Health, 
Little Rock, Arkansas. 
Clerk of Superior Court 
in county where divorce 
was granted. 

U.S. District Court for 
the District of the Canal 
Zone; Deputy Clerk of 
Court, Cristobal; or 
Clerk of Court, Balboa 
Heights, Canal Zone. 
Clerk of District Court, 
or Clerk of County 
Court, in county where 
divorce was granted. 
Clerk of Superior Court 
in county where divorce 
was granted. 
Prothonotary of county 
where divorce was 
granted. 

Clerk, United States 
District Court, Wash- 
ington 1, D.C. 

Since 1927: Bureau of 
Vital Statistics, State 
Board of Health, P.O. 
Box 210, Jacksonville 
1, Florida. (If year is 
unknown, fee ranges 
from a minimum of 
$1.00 for each calendar 
year to be searched, to 
a maximum of $10.00.) 





Prior to 1927: Clerk of 
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Place of 
divorce 


Cost of 
certified copy 


Information for obtain- 
ing certified copies 





Place of 
divorce 


Cost of 
certified copy 


Information for obtain- — 


ing certified copies 





Kentucky... -- 
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Circuit Court in county 
where divorce was 
granted. 

Clerk of Superior Court 
in county where divorce 
was granted. 

Clerk, Island Court of 
Guam, Agana, Guam, 
Since July 1, 1951: Bu- 
reau of Health Statistics, 
Kapuaiwa Building, De- 
partment of Health, 
Honolulu 1, Hawaii. 
Prior to July 1, 1951: 
Circuit court of county 
where divorce was 
granted. 

County Recorder of 
county where divorce 
was granted. 

Clerk of the Court in 
which divorce was 
granted. Courts hav- 
ing jurisdiction are 

the Circuit Court of 
each county, the Su- 
perior Court of Cook 
County, and certain 
city courts. 

County Clerk of county 
where divorce was 
granted. 

County Clerk of county 
where divorce was 
granted. 

Since 1907: Copy of par- 
tial record available. 
Division of Vital Sta- 
tistics, State Depart- 
ment of Health, Des 
Moines 19, Iowa. 

Since July 1951, Divi- 
sion of Vital Statistics, 
State Board of Health, 
Topeka, Kansas. 

Prior to July 1951: 
Clerk of the District 
Court in which divorce 
was granted. 

Clerk of District 

Court, or Clerk of 
Circuit Court, in 
county where di- 

vorce was granted. 
Since July 1, 1958, 

also at Bureau of 
Records and Statistics, 
State Department of 
Health, 620 South 
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Maryland 
(except Balti- 
more city). 
Baltimore (city) - 


Massachusetts 


(except Boston) 


Michigan______- 


Minnesota_____- 


Mississippi_-_--.-- 


Missouri 
(except St. 
Louis city) 








Third Street, Louis- 
ville 2, Kentucky. 
Clerk of Court of 
parish where divorce 
was granted. 

Clerk of Superior 
Court in county where 
divorce was granted. 
Letter verifying 

place and date avail- 
able from Division 

of Vital Statistics, 
State Department 

of Health and 
Welfare, Augusta, 
Maine. 

Clerk of the Circuit 
Court in county where 
divorce was granted. 
Clerk of the Circuit 
Court of Baltimore city, 
or Clerk of the Circuit 
Court Number 2, Balti- 
more, Maryland. 


Clerk of Superior Court | 


or Register of Probate 
in county where divorce 
was granted. 

Clerk of Superior Court 
or Register of Probate, 
Boston, Massachusetts. 
Certificate signed in 
longhand., 

Regular certificate. 
Since 1897: Vital Rec- 
ords Section, State 
Department of Health, 
Old DeWitt Road, 
Lansing 4, Michigan; or 
County Clerk of county 
where divorce was 
granted. 

Clerk of District Court 
in county where divorce 
was granted. 

Chancery Clerk of 
county where divorce 
was granted., (Since 
1926, name of county 
may be obtained from 
Division of Vital Sta- 
tistics, State Board of 
Health, P. O. Box 1700, 
Jackson 5, Mississippi.) 
Clerk of the Circuit 
Court in county where 
divorce was granted. 
(Since 1947, name of 
county may be obtained 
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St. Louis (city) -- 


Montana_.....- 


Nebraska__.-.-- 


Nevada_..-..-- 


New Hampshire- 


New Jersey... 


New Mexico---- 


New York... 


North Carolina__ 





without charge from 
Bureau of Vital Sta- 
tistics, State Depart- 
ment of Public Health 
and Welfare, Jefferson 
City, Missouri.) 

Since 1821: Clerk of 
the Circuit Court, Civ 
Courts Building, St. 
Louis 2, Missouri. 
Clerk of District Court 
in county where divorce 
was granted. (Since 
1948, name of county 
may be obtained from 
Bureau of Vital 
Statistics, State Board 
of Health, Helena, 
Montana.) 

Since 1909: Bureau of 
Vital Statistics, State 
Department of Health, 
Lincoln 9, Nebraska. 
Prior to 1909 in some 
counties: Clerk of 
District Court where 
divorce was granted. 
County Clerk of county 
where divorce was 
granted. 

Since 1881: Division of 
Vital Statistics, State 
Department of Health, 
61 South Spring Street, 
Concord, New Hamp- 
shire; 

or 

Clerk of the Superior 
Court which issued the 
decree. 

Superior Court, 
Chancery Division, 
State House, Trenton, 
New Jersey. 

Clerk of District Court 
in county where 
divorce was granted. 
County Clerk of county 
where divorce was 
granted. 

Since January 1, 1958: 
Public Health Statistics 
Section, State Board 
of Health, P.O. Box 
2091, Raleigh, North 





Carolina. 





*Fee for minimum search, which includes a copy if 


record is found. 





Place of Cost of 
divorce certified copy 
Variet......-. 
North Dakota___| Varies_...._- 
ee $1.00... ... 
Oklahoma. -_-.-_--. Varies_.....- 
Oregon........- 5 re 
Varies......- 
Pennsylvania_..| Varies_..._.- 
Puerto Rico..._- 90:60... ...<s. 
Rhode Island__-_| Varies.....-- 
South Carolina__| Varies_....- 
South Dakota___| $1.00_._.--- 
Tennessee. ___-- - | nee 
Varies..._.- 
, ee Varies... 
Trust Territory | Varies... -- 
of the Pacific 
Islands. 
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Prior to 1958: Clerk of 
Superior Court in 
county where divorce 
was granted. 

Clerk of District Court 
in county where divorce 
was granted. 

Clerk of Court of 
Common Pleas in 
county where divorce 
was granted. 

County Clerk in county 
where divorce was 
granted. 

Since 1925: Vital 
Statistics Section, State 
Board of Health, 1400 
S.W. 5th Avenue, 
Portland 1, Oregon. 
Prior to 1925: County 
Clerk of county where 
divorce was granted. 
Prothonotary, Court 
House, in county where 
divorce was granted. 
Corresponding Superior 
Court where divorce 
was granted. 

Clerk of Superior 
Court in county 

where divorce was 
granted. 

Clerk of Court in 
county where petition 
was filed. 

Division of Public 
Health Statistics, 

State Department of 
Health, Pierre, South 
Dakota; or Clerk of 
Court in county where 
divorce was granted. 
Since July 1945: 
Division of Vital 
Statistics, State 
Department of Public 
Health, Cordell Hull 
Office Building, Nash- 
ville 3, Tennessee. 
Prior to July 1945: 
Clerk of Court where 
divorce was granted. 
Clerk of District 

Court in county where 
divorce was granted. 
Records since early 
1950: Clerk of Court 
in District where 





divorce was granted. 
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Clerk of District Court 
in county where 
divorce was granted. 
County Clerk of 
county where divorce 
was granted; or Office 
of the Secretary of 
State, Burlington, 
Vermont. 

Since 1918: Bureau of 
Vital Statistics, State 
Department of Health, 
1227 West Broad 
Street, Richmond 20, 
Virginia; or 

Clerk of Court of 
county or city where 
divorce was granted. 


Virginia 


Virgin Islands 
(U.S.): 
St. Croix Deputy Clerk of Dis- 
trict Court, Christian- 
sted, St. Croix, Virgin 
Islands. 
Clerk of District Court, 
Charlotte Amalie, St. 
Thomas, Virgin Islands. 
County Clerk of county 
where divorce was 
granted. 
Clerk of Circuit Court, 
Chancery side, in 
county where divorce 
was granted. 
Bureau of Vital Statis- 
tics, State Board of 
Health, Madison 2, 
Wisconsin. 
Since May 1941: Divi- 
sion of Vital Statistics, 
State Department of 
Public Health, Chey- 
enne, Wyoming. 
Prior to May 1941: 
| Clerk of District Court 
in county where divorce 
was granted. 


St. Thomas 
and St. 
John. 

Washington 


West Virginia_-__ 


Wisconsin 


Wyoming 











THE ZEMARTIS RULE (Continued from page 124) 


only when previous convictions are introduced. If the 
accused pleads guilty to and is convicted of two or more 
offenses for none of which a bad conduct discharge is 
authorized, the fact that the authorized punishment for 
such offenses is six months or more, will, in addition, au- 
thorize a bad conduct discharge.“ Failure to take this 
rule into account might very well add another variation 
to the Zemartis error. However, if these two traps are 
avoided and the instructions outlined above are given, it 
is believed that the president will avoid error. 

41. MCM 1951, para. 127c, sec. B. 
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ESTATE PLANNING (Continued from page 121) 
account or other investments. He hears about 
the avoidance of income taxes by making gifts 
to children, so to avoid about $30 in annual taxes 
on the interest income, he makes a gift of the 
$3,000 by buying savings and loan stock regis- 
tered in his name as custodian for his child, 
Perhaps the stock pays 414%, or less than the 
6% the donor is paying out on his loan secured 
by the house mortgage. The savings and loan 
corporation turns out to be unsound and goes 
into the hands of receivers ending up with an 
almost total loss of the $3,000. The loss is the 
child’s, not the father’s. The child has no other 
income so the loss can not be deducted for any 
income tax benefits, and the mortgage on the 
father’s property is $3,000 more than if the 
money had been used to cut that down. 

The moral, if any, is that gifts to your children 
for their future are wonderful, but taxwise or 
overall, there is little advantage to them until 
you are out of debt yourself; and if you make a 
gift that is bona fide or sufficient to exempt you 
from tax on the income and to take it out of your 
estate for death tax purposes, it is gone. You 
can not take it back or use it for your benefit 
later on. 





JAG BULLETIN BOARD 


MILITARY PERSONNEL DIVISION 


LTJG Walter S. Allen, USNR, from NAVJUSTSCOL 
to ADCOM NTC Great Lakes. 

LT Roy J. Birkmeyer, USNR, from NAVSTA, Washing- 
ton, D.C. to COMUSNAVSUPPFOR, ANTARCTICA, 
Washington, D.C. 

LTJG Gilbert W. Boyne, USNR, from NAVJUSTSCOL 
to NAVSTA, Norfolk. 

LT John B. Burroughs, USNR, from NAVJUSTSCOL 
to ComThree. 

LTJG Kent J. Clancy, USNR, from NAVJUSTSCOL to 
ComTwelve. 

LCDR James W. Corley, USN, from COMSNAY- 
SUPPFOR, ANTARTICA, Washington, D.C. to 
RECSTA, Brooklyn. 

LTJG Robert D. Davis, USNR, from NAVJUSTSCOL 
to ComFive. 

LT Kenneth W. Drew, USNR, from ComEleven to 
COMSUBRON-14. 

LTJG Anthony S. Earl, USNR, from NAVJUSTSCOL 
to ComF ive. 

CAPT Arnold W. Eggen, USN, from COMCRUDE- 
SLANT REP AT NORFOLK to COMSERVLANT. 
LT Michael F. Fasanaro, USN, from ComFive to 

COMNAVFORMARIANAS. 

LT Robert A. Heins, USN, from NAVJUSTSCOL to 
NAVSTA, Boston. 

LTJG Robert L. Hirtle, USNR, from NAVJUSTSCOL 
to ComF our. 
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